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In the United States Circuit Court of Appeals for the Ninth

Judicial Circuit.

JOEL P. GEEE,

Claimant and Appellant,

/
vs.

GAiSTON JACOBI and CHARLES
RUFF,

Libelants and Appellees.

Order Extending Time to Docket Cause.

Upon the representations of the clerk of the District

Court of the United States for the District of Washing-

ton, Northern Division, and for other sufficient causes ap-

pearing, it is by me ordered that the time within which

the transcript of the record on appeal in this cause shall

be transmitted to and filed with the clerk of the Circuit

Court of Appeals for the Ninth Judicial Circuit, be, and

the same is hereby, extended to and including the 20th

day of February, A. D. 1898.

Dated Seattle, Washing-ton, January 22, 1898.

C. H. HANFORD,
District Judge.

[Endorsed]: Filed Feb. 7, 1898. F. D. Monckton,

Clerk.
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In the United States District Court for the District oj Wash-

ington, Northern Division.

IN AjDMIKALTY.

GASTON JACOB! and CHARLES
RUPF,

\

Libelants,

vs.

THE STEAMSHIP "EUGEXE," and

THE PORTLAND and ALASKA
TRADING AND TRANSPORTA-
TION COMPANY, and All Others

Whom It May Concern,

Respondents. /

Libel.

To the Hon. C. H. Hanford, District Judge of said court:

The libel of Gaston Jacobi, a resident and citizen of

the State of New York, and Henry Ruff, a resident and

citizen of the State of , against the steamship

"Eugene," the Portland and Alaska Trading and Trans-

ivortation Company, her alleged owners, and all other

persons who may be owners or interested tlierein, or who

may lawfully intervene in this action, which is a cause

of civil action and maritime, respectfully show to the

Court and allege, for a cause of action in favor of the

libelant Gaston JacMjbi, as follows:

I.

That during the times herein mentioned, and for a

period of several days prior to the filing of this libel, the

said steamship "Eugene" has been, and still is, lying in
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port in the city of Seattle, State of Wasliington, bound

on voyage, via the port of St. Michaels, Territory of

Alaska, to Dawson City, in the Northv^est Territory, Do-

minion of Canada, as libelants are informed and believe.

II.

That during all of the times herein mentioned the said

steamship "Eugene" vv^as owned and operated by the said

respondent, the Portland and Alaska Trading and Trans-

portation Company, as libelants are informed and be-

lieve, which was and is a corporation duly organized un-

der the laws of the State of Oregon; that during all of the

times herein mentioned the said respondent, the Port-

land and Alaska Trading and Transportation Company,

was, and still is, as libelants are informed and believe,

the owners of and engaged in running and operating a

certain other steamship, named the "Bristol," plying be-

tween the city of Seattle, Wash., and the port of St.

Michaels, Alaska; and that during all of the times here-

in mentioned one E. B. McFarland was and is the general

manager, aud one F. C. Davidge & Co., was and is the

agent of the said steamship "Eugene" and said "Bristol,"

and of the said respondent, the Portland and Alaska

Trading and Transportation Company, and as such man-

ager and agent were each duly authorized and empower-

ed, on behalf of the said steamship "Eugene" and of said

respondent company, to enter into any and all contracts

for the transportation or conveyance of passengers or

freight or baggage from the city of Seattle, Washing-

ton, to said Dawson City, via said port of St. Michaels.

III.

That on or about the 19th day of August, 1897, by and

through the said E. B. McFarland, general manager of

said steamship "Eugene," and F. C. Davidge & Co.,
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agents of said steamship "Eugene," and of said respon-

dent company, the libelant, Gaston Jacobi, engaged pas-

sage for himself to be conveyed with three-quarters of a

ton of baggage from the city of Seattle, Washington, to

J>awson City aforesaid, and purchased of said manager

and agents aforesaid two tickets for said passage, one

of said tickets being for conveyance of himself and bag-

gage by said steamiship "Bristol" from Seattle, Wash., to

said port of St. Michaels, Alaska, and the other of said

tickets being for the conveyance of himself and said bag-

gage from said port of St. Michaels, Alaska, to said

Dawson City, N. W. T,, and of which said ticket the fol

lowing is a true copy, to-wit:

"No. 6. Portland and Alaska Trading and Ttanspor-

tion Company. Good for one passage from St. Michaels,

Alaska, to Dawson City, N. W. T., via S. S. 'Eugene.'

Name, Gaston Jacobi.

"(Signed) E. B. McFAKLAND, General Manager."

That said libelant paid for said first named ticket from

Seattle to St. Michaels the sum of one hundred dollars,

and for said second named ticket from St. Michaels to

Dawson City, the sum of |200.00, and that libelant ex-

pended in the purchase of baggage, consisting of a

miner's outfit, the sum of |200.00.

IV.

That at the time of purchasing said tickets as afore-

said the said steamship "Eugene" and the said respond-

ent company, owners thereof, caused it to be advertise'd

publicly, and the said steamship "Eugene," through its

general manager, agents, and owners as aforesaid, under-

took and agreed with libelant that the said steamship

"Eugene" would sail from the port of St. Michaels for

said Dawson City, on the 24th day of August, 1897, or

thereabouts, and would carrv libelant over said route.
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V.

That the said steamship "Eugene" wholly failed and

neglected to keep said contract on its part, and wholly

failed and neglected to convey libelant from said port of

St. Michaels to said Dawson City, as aforesaid, although

libelant was at all times willing and ready to comply

with said contract on his part, and did comply therewith;

that by reason of said failure of said steamship

"Eugene" to comply with said agreement on its part, li-

belant lost the said amount of |300.00 paid l^y him for

tickets as aforesaid, and lost the sum of $200.00 paid by

liim for said miner's outfit, the same being by such fail-

ure rendered entirely worthless to him, and libelant has

lost time by such refusal and failure of the said steamship

"Eugene," and has been subjected to delay, inconveni-

ence, in all to his dam.age in the sum of one thousand

dollars.

And for a cause of action in favor of the libelant,

Chas. Ruff, said libelant alleges as follows:

I.

That all of paragraphs Nos. I and II of the first cause

of action are hereby referred to and made a part of this

second cause of action.

II.

That on or about the 10th day of August, 1897, by and

through the said E. B. McFarland, general manager of

said steamship "Eugene" and of said respondent com-

pany and F. C. Davidge & Co., agents of said steamship

"Eugene" and said respondent company, the libelant

Charles Ruff engaged passage for himself, to be con-

veyed with three-quarters of a ton of baggage from the

city of Seattle, Wash., to Dawson City aforesaid, and pur-
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chased of said manager and agents two tickets for said

I)ai^sage, one of said tickets being for conveyance of liim-

self and baggage by said steamship "Bristol" from Se-

attle, Wash., to said port of St. Michaels, Alaska, and

the other of said tickets being the conveyance of himself

and baggage from the port of St. Michaels to said Daw-
son City, N. W. T., and of which said last-named ticket

the fol^pwing is a true copy:

"No. 18. Portland and Alaska Trading and Transpor-

tation Company. Good for one passage from St.

Michaels, Alaska, to Dawson City, N. W. T., via S. S.

'Eugene.' Name Ohas. Ruff.

(Signed) E. B. McFAKLAND, General Manager."

That said libelant paid for said first-named ticket from

Seattle to St. Michaels the sum of |100.00, and for said

second-named ticket the sum of |200, and that libelant

expended in the sum of |200.00, and that libelant ex-

pended in the purchase of said outfit the sum of |200.00.

III.

That at the time of purchasing said ticket as aforesaid

the said steamship "Eugene" and the said respondent

company, alleged owners thereof, caused it to be adver-

tised publicly, and the said steamship "Eugene,"

through its general manager, agents, and owners as

aforesaid, undertook and agreed with libelant that said

steamship "Eugene" would sail from said St. Michaels

for Dawson City on or about the 24th day of August,

1897, and would carry libelant over said route.

IV.

That said steamship "Eugene" wholly failed, neglect-

ed, and refused to perform said contract on her part,

and failed, neglected, and refused to carry libelant from

said St. Michaels to Dawson City, and has failed and
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neglected to make said trip or voyag^e from said St.

Michaels to Dawson City, although said libelant fully

complied with the terms and conditions of said agree-

ment on his part; that by reason of such neglect, failure,

and refusal, said libelant, besides the amount paid out

by him for passage as aforesaid, to-wit, the sum of |300,

has been damaged in the sum of |1,000.00 for loss of

time, inconvenience, and injury to his business, and in

the further sun) of |200.00, paid by him for said outfit,

as aforesaid, the said outfit being now wholly worthless

to him.

Wherefore, libelants pray that process in due form of

law, according to the rules and practice of this Honorable

Court in causes in admiralty, may issue out of this court

for the attachment of the said steamiship "Eugene," her

tackle, apparel, and furniture, and that the said respond-

ent corporation, and all other persons interested as own-

ers or otherwise, be cited to appear and answer under

oath, all and singular, the matters aforesaid, and that

the Court decree a return of the passage money, to-wit,

the sum of POO.OO, to each of said libelants, and that the

libelants each recover the further sum of $1,200.00 for

their damages herein, and that said steamship be con-

demned and sold to satisfy the same, and that such other

and further relief be gTanted as to the Court may seem

just.

JAMES J. Ei^lLY,

Proctor for Libelants.

JOHN C. HOGAN,
Of Counsel.

State of Washington,

County of King.
ss.

Graston Jacobi, being first duly sworn, on oath says

that he is one of the libelants named in the foregoing 11-
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bel, and makes this affidavit in his own and his colibel-

ant's behalf; that he has read the foregoing bill, knows

the contents thereof, and believes the same to be true.

GUSTAV JACOBI.

Subscribed and sworn to before me this 18th day of

September, 1897.

[Notarial Seal.] JOHN O. HiOGAN,

Notary Public, in and for said State, residing at Seattle,

Wash.

[Endorsed]: Libel. Filed Sept. 18, 1897. In the U.

District Court. R. M. Hopkins, Clerk. By H. M. Wal-

thew. Deputy.

United States District Court for the District of Washington.

GASTON JACOBI, et al..

Plaintiff,

vs.

S. S. "EUGENE," etc.,

Defendant.

Praecipe for Appearance for Libelants Qaston
Jacob! and Cliarles Ruff.

To the Clerk of the above-entitled court:

You will please enter our appearance as counsel and

proctors for libelants in the above-entitled cause.

JOHN J. EASLY.
JOHN O. HOGAN.

[Endorsed]: Praecipe for Appearance. Filed Sept. 18,

1897. R M. Hopkins, Clerk. H. M. Walthew, Deputy

Clerk.
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In the United States District Court, District of Washington,

Northern Division.

IN ADMIRALTY. No. 1,128.

Stipulation of Libelants for Costs.

Whereas, a libel was filed in this court on the 18th day
of September, A. D. 1897, by Gaston Jacobi and Charles

Ruff, against the steamship or vessel called the

"Eugene," her tackle, apparel, and furniture, for the rea-

sons and causes in the said libel mentioned, and the said

Gaston Jacobi and Charles Ruft', libelant, and W. B. Mc-

Gerry, surety, the parties hereto, hereby consenting and
agreeing that in case of default or contumacy on the part

of the libelant or their surety, execution may issue

against their floods, chattels, and lands for the sum of

two hundred and fifty dollars.

Now, therefore, it is hereby stipulated and ag'reed,

for the benefit of whom it may concern, that the stipu-

lators undersigned, shall be and are bound in the sum of

two hundred and fifty dollars, conditioned that the Gas-

ton Jacobi and Charles Riiff, libelants above named,

shall pay all such costs as shall be awarded against them

by this Court, or, in case of appeal, by the appellate

court.

GUSTAV JACOBI,
CHA8. RUFF.

By JOHN C. HOGAN,
W. B. MeGERRY, His Counsel.

Taken and acknowledged before me this 18th day of

September, 1897.

JOHN C. HOGAN,
Notary Public Residing at Seattle, Wash.

\
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United States of America

District of Washington. ^

L'ica,
')

> ss.

W. B. McOerry, being duly sworn, each for himself,

says tliat he is a resident of the State of Washington, is

worth the sum of five hundred dollars, over and above

all his just debts and liabilities and property exempt

from execution.

W. B. McG^EKiRY.

Sworn to this 18th day of Sept., A. D. 1897, before me.

[Notarial Seal.] JOHN C. HOGAN,
Notary Public Residing at Seattle, Wash.

[Endorsed]: Stipulation of libelant for costs. Filed

Sept. 18, 1897. K. M. Hopkins, Clei-k. By H. M. Wal-

thew. Deputy Clerk.

United States District Court for the District of Washington.

GASTON JAOOBI, et al., .

vs. I Xo. 1,128.

STEAMiSHIP "EXTGENE." '

Praecipe for Monition.

To the (31erk of the above-entitled Court:

Vou will please issue monition and attachment, and

deliver same to marshal for service.

JOHN J. EASILY.

JOHN O. HOGAN.
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[Eudorsedj : Praecipe. Filed {Sept. 18, 1897. K. M.

Hopkins, Clerk. H. M. Waltliew, Deputy Clerk.

In the United States District Court for the District of Wash-

ington, Northern Division.

IN ADMIRALTY.

C. HEJSNIGAE,

Libelant,

vs.

THE STEAMER "EUGENE," Her

Tackle, Apparel, etc.

No. 1,128.

Intervening Libel of C.^Hennigar.

To the Honorable Cornelius H. Hanford, Judge of said

Court:

The intervening" libel of C Hennigar against the

steamer or vessel "Eugene," her tackle, apparel and fur-

niture, whereof now is or late was master, in a

case of action, civil and maritime, alleges as follows:

First.—That between Sept. 1, 1897, and Sept. 20, 1897,

said libelant performed labor and services upon said

steamer "Eugene" at the special instance and request of

the master thereof, and that in pursuance of said re-

quest libelant did haul out said steamer and repair the

same upon libelant's shipways at Ballard, Wash., and

that libelant will be compelled to launch said steamer.

That the reasonable value of said repairs, hauling out,

launching and for time on said ways is (|550) five hund-

red and fifty dollars; that payment was demanded but

refused.
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2. That tlie said vessel, lier tackle, etc., is now within

the said district.

3. That all and singular the premises are true and
within the admiralty and maritime jurisdiction of the

United States and this Honorable Court.

Wherefore the said intervening- libelant prays that

process in due form of law, according to the course of

this Honorable Court in causes of admiralty and mari-

time jurisdiction, may issue against the said vessel, her

tackle, apparel and furniture, and against all persons

lawfully intervening or having any interest therein, and

that they, and each of them, may be cited in general and

special to answer the premises, and all due proceedings

being had, that the said vessel, her tackle, etc., may be

condemned and sold to pay the claim aforesaid; and that

the said intervening libelant may have such other and

further relief in the premises as in law and justice he

may be entitled to receive.

C. HENINIGAK.

Sworn to Sept. 20th, 1897, before me.

[Notarial Seal.] FRED. H. PETEESON,
Notary Public Residing at Seattle, Wash.

FIJED H. PETEKSON,
Proctor for Intervening Libelant.

[Endorsed]: Intervening Libel of C. Hennigar. Filed

Sept. 20, 1807. R. M. Hopkins, Clerk. By H. M. Wal-

thew. Deputy.
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United States District Court for the District of Washington.

C. HENNIGAR,

Libelant, :

vs. I No. 1,128.

THE STEAMER "EUGENE."
,

Prsecipe for Appearance for Intervenor C.

Hennigar.

To the clerk of the above-entitled court:

You will please enter my appearance as proctor foi li-

belant in the above-entitled cause.

FRED H. PETERSON,
Proctor for Libelant.

[Endorsed]; Praecipe for appearance. Filed Sept. 20,

]897. R. M. Hopkins, Clerk. H. M. Walthew, Deputy

Clerk.

In the United States District Court, District of Washington,

Northern Division.

IN ADMIRALTY. No. 1,128.

Stipulation of Intervenor for Costs

Whereas, an intervening libel was filed in this court

on the 20th day of September, A. D. 1897, by C. Hennigar

against the steamer or vessel called the "Eugene," her

tackle, apparel and furniture, for the reasons and causes

in the said intervening libel mentioned, and the said

Hennigar, libelant, and surety, the parties

hereto, hereby consenting and agreeing that in case of
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default or contumacy on the part of the libelant or his

surety execution may issue against their goods, chattels,

and lands for the sum of two hundred and fifty dollars.

Now, therefore, it is hereby stipulated and agTeed, for

the benefit of whom it may concern, that the stipulators

undersigned shall be and is bound in the sum of two

hundred and fifty dollars, conditioned that the said Hen-

nigar, libelant above named, shall pay all such costs as

shall be awarded against him by this Court, or in case

of appeal, by the appellate court.

0. HElNCNIGAK.

By FEED H. PETEKSON,
His Atty.

E. B. FOWLER.

Taken and acknowledged before me this 20 day of Sep-

tember, 1897.

[Notarial Seal] FRED H. PETERSOiN,

Notary Public Residing at Seattle, Wash.

United States of Ameirica,
)
> ss.

District of Washington, )

E. B. Fowler, being duly sworn, each for himself says

that he is worth the sum of five hundred dollar's, over

and above all his just debts and liabilities and property

exempt from execution.

E. B. FOWLER.

Sworn to this 20th day of Sept., A. D. 1897, before me.

[Notarial Seal] FRED H. PETERSON,

Notary Public Residing at Seattle, Wash.

[Endorsed]: Stipulation of libelant for costs. Filed

Sept. 20, 1897. R. M. Hopkins, Oerk. By H. M. Wal-

thew. Deputy.



Gaston Jacobi and Charles Ruff et al. 15

Claim of Owner.

District of Washington,]
\ ss.

Northern Division. V

To the Hon. O. H. Hanford, Judge of the District Court

of the United States for said District:

Joel P. Geer, master of the steamboat "Eugene," now
within the District of Washington, for and on behalf of

\ukon Transportation Company of Portland, Oregon,

owner of the vessel called the "Eugene," her tackle, ap-

parel and furniture, intervening for interest in said ves-

sel, her tackle, etc., appears before this Honorable Court

and claims said vessel, her tackle, etc., and states that

Yukon Transportation Company of Portland, Oregon, is

the true and bona fide owner thereof. And thereupon

the said claimant prays that this Honorable Court will

be pleased to decree to him a restitution of the said ves-

sel, her tackle, etc., and otherwise right and justice to

administer in the premises.

And the said Joel P. Geer, being duly sworn, deposes

and says that no other persons except the said Yukon

Transportation Company of Portland, Oregon, is owner of

the said vessel, her tackle, etc., or of any part thereof, and

tliat this affiant is master of said vessel, and the lawful

bailee thereof on behalf of said owner.

JOEL P. GEER.

Subscribed and sworn to before me this 4th

[Notarial Seal] C. E. BEMSBEBG,
Notary Public.

[Endorsed]: Claim of Owner. Filed Oct. 5, 1897. R.

M. Hopkins, Clerk. By H. M. Walthew, Deputy Clerk.
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United States District Court for the District oj Washington.

G-ASTON JAOOBI, et al.,

/

TS. ) No. 1,128.

S. S. "EUOENE," etc.,

,
Praecipe for Appearance for Claimant.

To the Clerk of the above-entitled court:

You will please euter our appearance as proctors for

rlaimaut and owner in the above-entitled cause.

WILLIAMS, WOOD & LENTHIOUM,
STRUDWIOK & PETERS.

(Endorsed]: Praecipe for appearance. Filed Oct. 5,

1897. R. M. Hopkins, Clerk. H. M. Walthew, Deputy

Clerk.

In the United States District Court, for the District of Wash-

ington, Northern Division.

IN ADMIRALTY, No.

Claimant's Stipulation for Costs and
Expenses.

Whereas, a libel was filed in this court on the day

of September, A. D. 1897, by (xaston Jacobi and Char-

lojr' Ruff, libelants against the steamship "Eugene" and

the Portland and Alaska Trading and Transportation

C:ouipany, and others, for the reasons and causes in said

libel mentioned, and whereas a claim has been filed in

the said cause by the Yukon Transportation Company of

Portland, Oregon, and the said Yukon Transportation
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Company and H. W. Castleman, his surety, the parties

hereto, hereby consenting and agreeing that in case of

default or contumacy on the part of the said claimant

or its surety execution for the sum of two hundred and

fifty dollars may issue against their goods, chattels, and

lands.

Now, therefore, it is hereby stipulated and agreed, for

the benefit of whom it may concern, that the stipulator

undersigned, and each of them, j^ hereby bound in the

sum of two hundred and fifty dollars, conditioned that

the claimant above named shall pay all costs and ex-

penses which shall be awarded against by the

final decree of this Court, or upon an appeal, by the ap-

pellate court.

YUKON TRAN8P0ETATT0N COMPANY.
By W. A. PETERS, Atty.

H. W. CASTLEMAN.
Taken and acknowledged this 5 day of Oct., A. D.

1897, before me.

[Notarial Seal] W. A. PETERS.

Notary Public, in and for the State of Washington,

District of Washington, )

( ss.
Northern Division.

)

H. W. Castleman, party to the above stipulation, be-

ing duly sworn, says that he is worth the sum of five

hundred dollars, over and above all his just debts and

liabilities and property exempt from execution.

H. W. OASTLEiMAN.
Sworn to this 5 day of Oct., A. D. 1897, before me.

[Notarial Seal] W. A. PETERS,
Notary Public, in and for the State of Washington,

Residing at Seattle.

[Endorsed] Claimant's stipulation for costs and ex-

penses. Filed Oet. 5, 1897. R. M. Hopkins, Clerk. H. M.

Walthew, Drp.
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In the District Court of the United States for the District of

Washington, Northern Division,

GASTON JACOBI and CHARLES 1

RiUPF,

Libelants,

T».

THE STEAMSHIP "EUGENE" and

THE FORTLANiD AND ALASKA
TRADING AND TRANiSlPORTA

TION COMPANY, and All Others

Whom It May Concern,

Respondents.

Exceptions to Libel.

To the Honorable C. H. Hanford, Judge of the above-en

titled court:

Now comes Joel P. Geer, claimant of the steamboat

'•Eug-ene," for and on behalf of the owner of said vessel,

I he Yukon Transportation Company of Portland, Oregon
and excepts to those portions of said libel in relation to

the claim of libelant Gaston Jacobi, contained in articles

2, 3, 4, and 5, of said libel, on pages 1 and 2 thereof, and

to each and all thereof, in so far as said articles seek to

establish or maintain a claim against said steamboat,

"Eugene," or to establish a maritime lien thereon; for

the reason that the allegations thereof do not disclose

any admiralty or maritime claim or lien upon said vessel,

whereupon an attachment should be found, and the same

are impertinent and insufficient.

And claimant excepts to those portions of said libel in

relation to the claim of libelant Charles Ruff contained

in paragraph 2 of the fiirst cause of action, made a part
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of article 1 of said claim of said libelant Charles Ruff,

and to articles 2, 3, and 4 thereof, all contained in page

3 of said libel, and to each and every part thereof; for the

reason that the allegations thereof do not disclose any

admiralty or maritime claim or lien upon said vessel

whereupon an attachment should be found, and the

same are impertinent and insufficient in that respect.

Claimant further excepts to said libel in that same is de-

fective in form, and not in accordance with the 23d

rule of practice of the United States Courts in causes of

admiralty jurisdiction, in this, that the nature of the

cause is nowhere stated therein, nor whether it be a

cause civil or maritime, or a cause of contract, or of

tort, or of damage.

And claimant further excepts to said libel in this, that

he is advised that there is a misjoinder of parties here-

in, in that the steamboat "Eugene" and the Portland

and Alaska Trading and Transportation Company, and

all others whom it may concern, are made parties re-

spondent, which, by the principles of pleading, as well

as by the rules of practice of this Honorable Court, can-

not be joined in the same libel.

Wherefore, claimant prays that the libel may be dis-

missed with costs.

WILLIAMS, WOOD & LINTHICUM,
Of Portland, Oregon.

STRUDWIOK & PETERS.
Proctors for Claimant.

State of Washington,

County of King.
ss.

I, J. C. Flanders, one of the proctors for the claimant

in the above-entitled cause, do hereby certify that T have

compared the foregoing copy of exceptions to libel with
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the original thereof; and that the same is a full, and true

and correct copy of such original, and of the whole there-

of.

J. C. FLANiDEHS,
Of Proctors for Claimants.

Due service of the within 4 by certified copy, as

prescribed by law, is hereby admitted at exceptions to

the libel, , 1897.

J. J. EASLY,
Proctor.

[Endorsed]: Exceptions to libel. Filed Oct. 5, 1897. K.

M. Hopkins, Clerk. By H. M. Walthew, Deputy.

In the District Court of the United States for tlte District of

Washington, Northern Division.

IN ADMIRALTY.

GAHTON J.yjOBl and CHARLES
RUFF,

Libelants,

vs.

HIE STEAMSHIP "EUGENE" and

THE PORTLAND AND ALASKA
TRADING AND TRANSPORTA-
TION COMPANY, and All Others

AVhom It May Concern,

Respondents.

Notice of Hearing.

To Messrs. Williams, Wood & Linthicum, and Striidwick

& Peters, Proctors for Claimant Joel P. Geer, on be-

half of the Yukon Transportation Co.:
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Take notice that at the courtroom of the above-entitl-

ed court, in the city of Seattle, Wash., on Monday, the

11th day of Oct., 1897, at the hour of 10 o'clock of said

day, or as soon thereafter as the same can be heard, the

above-named libelants will call up for argument and de-

cision by the Court, the exceptions to the libel in said

cause, interposed by the said Joel P. Geer.

Dated Oct. 6th, 1897.

JOHN ;j. EASLY,
Proctor for Libelants.

JOHN O. LOGAN,
Of Counsel for Libelants.

Service of copy admitted this 6th day of Oct., 1897.

WILLIAMS, WOOD & LINTHICUM,
STKiUDWlCK & PETERS.

[Endorsed]: Notice of Hearing. Original. Filed Oct.

9, 1897. In the U. S. District Court. R. M. Hopkins,

Clerk. By H. M. Walthew, Deputy.

October 12, 1897.

General Order Book, District Court, Vol. 3, page 418.

GASTON JAOOBl, '

I

S. S. "EUGENE," j

Minute Order.

Now, on this day, this cause coming on to be heard

upon claimant's exceptions to the libel on file herein, the
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Court, after hearing argument of respective counsel,
takes said matter under advisement.

In the District Court of the United States, District of Wash-

^^ington, Northern Division.

GASTON JACOB! and CHARLES \

RUFF,

Libelants,

vs.

THE STEAMSHIP "ENOENE."

Respondent.

Opinion.

Filed October 23, 1897.

In Admiralty. Libel in rem by Gaston Jacobi and

Charles Ruff against the steamship "Eugene," to recov-

er passage money and damages for breach of contract

to carry the libelants, with their baggage, from Seattle,

via St. Michaels in Alaska, to Dawson City, in the North-

west Territory. Heard on exceptions to the libel. Ex-

ceptions sustained.

JOHN C. HOGAN, for Libelants.

J. C. FLANDBRiS, for Claimant.

HANFORD, District Judge.—Each of the libelants al-

leges that the Portland and Alaska Trading and Trans-

portation Co., a corporation, being at the time owner of

the steamship "Eugene," entered into a contract to

carry him with his baggage, on board the steamer "Bris-

tol," from the city of Seattle, in the State of Washing-

ton, to St. Michaels in Alaska, and thence on board the
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steamer "Eugene" to Dawson Citt, and thereupon issu-

ed two tickets, one being for passage from the city of

Seattle to St. Michaels, for which he paid |100.00, and

the other for passage from Bt. Michaels to Dawson Oity,

for which he paid |200.00. A breach of the contract is

alleged in this, that the steamer "Eugene" wholly failed

1o go to St. Michaels to receive the libelants, as agreed.

The libelants allege that they have been injured and

damaged by loss of the amount paid for their passage,,

and the cost of a miner's outfit, and loss of time, for

which they each claim damages in the sum of |1,000.00

The authorities are conflicting on the point as to

whether a suit in rem can be maintained for breach of an

executory contract to carry a passenger on board a par-

ticular vessel where the vessel has not entered on per-

formance.

In the case of The Pacific, Fed. Oas. No. 10,643, it was

held by Mr. Justice Nelson that in the case of a contract

maritime in its nature and subject, it is not essential to

give jurisdiction to an admiralty court, in a suit in rem,

that the vessel should have entered on the performance,

or that the breach should have occurred in the course of

the voyage, and that when the contract has been entered

into for the conveyance of goods or persons in a particu-

lar ship, the liabilities of the owner and of the ship at-

tach at the same time.

In the case of Tlie General Sheridan, Fed. Cas. No.

5,319, Judge Blatchford, held that the decision by Mr.

Justice Nelson in the Pacific case, had been overruled by

the Supreme Court in the cases of The Freeman v. Buck-

ingham, 18th Howard 182; and Vanderwater v. Mills,

19th Howard, 82. These two cases may be regarded as

the leading cases on opposite sides of the question. In a

dictum by Judge Lowell in Oakes v. Richardson, Fed.

Cas. No. 10,390, which was a suit in personam, the de-

cisions of the Supreme Court supposed to overrule the
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Pacific case, are treated as dicta, not iiaviug the foirce of

decisions. In the case of The Williams, Fed. Oas. No.

17,710, in an elaborate opinion showing a careful exami-

nation of the numerous authorities, Judge Emmons sus-

tained and followed the ruling of Mr. Justice Nelson.

In the case of Scott v. The Ira Chaffee, 2 Fed. Kep. 401,

Mr. Justice Brown, then sitting as District Judge for the

Eastern Dislrict of Michigan, and who appears by the

report of the Williams case to have successfully argued

for the jurisdiction before Judge Emmons, denied the

authority of that decision. Referring to the decisions of

the Supreme Court in 18th and 19th Howard, he says:

"Those cases cannot be said to have definitely fixed the

measure of liability. They seem rather to have announc-

ed in general terms a doctrine from whicli the Supreme

Court has not as yet shown any disposition to recede."

Then after reviewing at length the American and

foreign authorities, he reaches the conclusion that the

owner of a cargo has no lien on the vessel for the breach

of a contract of affreightment until the cargo, or some

portion, has been laden on board, or delivered to the

master. In the case of The Monte A., 12 Fed. 331, Judge

Brown, of the Southern District of New York, carefully

reviews the decisions, and in his conclusion sustains the

ruling of his predecessor in the case of the General Sheri-

dan.

In subsequent decisions, the Supreme Court seems to

have regarded the declarations contained in the decis-

ions in 18th and 19th Howard, as expressing the doctrine

of that Court, and not as mere dicta. Mr. Justice Davis,

in the opinion of the Court in the case of King v. The

Lady Franklin, 8 Wall, 325-329, says:

"The doctrine that the obligation between the ship

and cargo is mutual and reciprocal, and does not attach

until the cargo is on board, or in the custody of the mas-

ter, has been so often discussed and so long settled, that
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it would be useless labor to reiterate it, or the principles

which lie at its foundation. The case of The Freeman
V. Buckingham, decided by this Court, 18th How. 182

is decisive of this case. It is true the bill of lading there

was obtained fraudulently, while here it was given by
mistake; but the principle is the same, and the Court

held in that case that there could be no lien, notwith-

standing the bill of lading. The Courts say: ^There was
no cargo to which the ship could be bound, and there

was no contract for the performance of which the ship

could stand as security.'

"

And again, in an opinion by Mr, Justice Davis, in the

case of The Keokuk v. Robson, 9 Wall. 517-521, he reit-

erates :

"It is a principle of maritime law that the owner of<

the cargo has a lien on the vessel for any injury he may
sustain by the fault of the vessel or the master; but the

law creates no lien on the vessel as a security for the per-

formance of a contract to transport a cargo until some

lawful contract of affreightment is made, and the cargo

to which it relates has been delivered to the custody of

the master, or some one authorized to receive it. (The

Freeman v. Buckingham, 18th Howard, 188.)"

In an opinion by Mr. Justice Clifford, in the caise of

The Delaware v. Oregon Iron Company, 14 Wall. 579-606,

the case of The Freeman v. Buckingham, 18th Howard

182, is cited as an authority supporting the proposition

that bills of lading, duly executed in the usual course of

business, bind the owners of the vessel if the goods were

laden on board or were actually delivered into the cus-

tody of the master:

"But it is well-settled law that the owners are not lia-

ble if the party to whom the bill of lading was given had

no goods, or thf^ goods described in the bill of lading

were nerer put on board or delivered into the custody of

the carrier or his agent."
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These authorities are conclusive on the point that the

right to proceed in rem for breach of a contract of af-

freightment does not exist unless the cargo, or a portion

of it, has been delivered to the master of the vessel, or to

his authorized agent. The authorities also hold that

ships engaged in carrying passengers on the high seas

stand on the same footing of responsibility, according to

the maritime laws, as those engaged in carrying mer-

chandise. (1 Am. & Eng, Enc. of Law, 2 ed., pp. 001-062.)

The weight of authority bears so strongly against the

position of the libelants, that I am unwilling to set up

my judgment in opposition. According to the authori-

ties, it is not the making of a contract, nor the payment

of the consideration therefor, which renders the vessel

liable. The lien upon which the right to i)roceed in i^m

depends, does not attach until the goods or passenger

have been placed within the care and under the control

of the ship's master.

In the argument of the exceptions, it was insisted that

the contract being entire, both vessels became liabJe

from tlie time libelants started on their journey from

Seattle to St. Michaels; but the libel fails to allege that

they even rendered themselves or placed their bagigage

on board the steamer "Bristol," or tliat performance of

the contract on the part of the owner of the vessels was

ever commenced.

Exceptions sustained.

C. H. HANFOR.D,
Judge.

[Endorsed]: Opinion. Filed Oct. 23, 1S07. U. M. Hop-

kins, Olerk. By A. N. Moore, Deputy.
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In the District Court of the United States for the District of

Washington, Northern Division.

G^AiSTON JAOOBI and OHARLES x

RUFF,
Libelants

vs.

THE STEAMSHIP "EUGENE" and

THE PORTLAND AND ALASKA
TRADING AND TRANSPORTA-
TIIOiN OO.,

Respondents.

Order Sustaining Exceptions.

The above-entitled action coming on to be heard upon

the exceptions of the claimant, the Yukon Transporta-

tion Co., to the libel herein, on the 12th day of Oct., 1897,

and after hearing the arguments of counsel of the re-

spective parties, the Court being fully advised in the

premisies

—

It is ordered that the said exceptions to the libel here-

in be, and the same hereby are, sustained, and libelants

are given leave to amend their libel herein.

Dated this 2M day of Oct., 1897.

C. H. HANFORD.
Judge.

[Endorsed]: Order. Filed Oct. 23, 1897. In the TJ. S.

District Court. R. M. Hopkins, Clerk. Rv H. M. WaJ

thew, Deputy.
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In the District Court of the United States for the District of

Washington, Northern Division.

IN ADMIRALTY.

GASTON JACOB 1 and OHARLES 1

RUFF,
Libelants.

vs.

THE STEAMSHIP "EUGENE" and

THE PORTLAND AND ALASKA
TRADING AND TRANSPORTA-
TION 00.,

Respondents.

Amended Libel.

To tlie Hon. C. H. llanford, District Judge of said Court:

Now come the above-named libelants, Gaston Jacobi,

a citizen of the United States and resident and citizen of

the ^tate of New York, and Charles Ruff, a resident and

citizen of the State of Iowa, and, leave of Court being

first obtained, make and file this their amended libel in

the above-entitled action, against the steamship "En-

gene," her tackle and furniture and apparel, and the

Portland and Alaska Trading and Transiportation Co.,

owner.s thereof, and all other persons who may inter-

vene lawfully in this action, wiiich is an action on con-

tract and maritime; and for a cause of action in favor

of the libelant Gaston Jacobi, allege as follows:

I.

That at the time of the commencement of this action

and the filing of the original libel herein, the said steam-

ship "Eugene" was lying in the waters of Puget Sound,

at or near the port of Seattle, in the State of Washing-
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tou, and witliin the jurisdiction of the above-named
court.

II.

That during all of the times herein mentioned the said

Steamship Eugene was owned and operated by the said

Portland and Alaska Trading and Transportation Co.,

which was and is a corporation organized and existing

under and by virtue of the iState of Oregon, entitled to

do business within the State of Washington, having

complied with the statutes of said last-mentioned State

in relation thereto, and was engaged during the times

herein mentioned as a common carrier by water of pas-

sengers, baggage, a'nd freight between said city of Seat-

tle, Wash., and Dawson City, in the N. W. T., Dominion

of Canada; and that during all of said time one E. B. Mc-

Farland was the general manager and one C. W. Gould

was the agent of the said steamship "Eugene" and of

said respondent company, duly authorized and empower-

ed to enter into any and all contracts on behalf of said

steamship "Eugene" and of said company for the trans-

portation of passengers, baggage, and freight, from said

city of Seattle, Wash., to said Dawson City, N. W. T.;

and during all of said time the said respondent engaged

in operating a certain other steamship known as the

Bristol in connection with its said business as a common

carrier between the points aforesaid.

III.

That on or about the 11th day of August, 1897, and

prior and subsequent thereto, the said steamship "Eu-

gene" and respondeuft company, throiugh her owners,

manager, and agent as aforesaid, caused it to be public-

ly and extensively advertised that the said steamship

"Eugene," in tow of the said steamship "Bristol," would
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leave the said city of Seattle, Wash., for Dawson Oitj
^'. W. T., ou the 23d day of August, 1897, aud would
ciansport aud carry passengers to the number of 350 or

les«, including their baggage and freight, not to exceed

1,500 pounds each, and would reach said Dawson City

not later than the 15th day of Sept., 1897; a copy of two
of which advertisements is hereto attached and marked
Exhibit "A*' and Exhibit "B," respectively.

IV.

That relying upon the good faith of said advertise-

ments, and believing the representations therein made
to be true, and upon the further oral representations and

promises of a like nature made to said libelant by the

said owners, general manager, and agent of said steam-

ship "Eugene," said libelant Gaston Jacobi, on or about

the 19th duly of August, 1897, made and entered into a

contract with the said steamship "Eugene," through her

said owner, manager, and agent, wherein and whereby

the said steamship "Eugene" undertook, promised, and

agreed to carry libelant from the said city of Seattle,

Was(h., to the said Daw^son City, N. W. T., via the port of

St. Michaels, and would leave Seattle, Wash., on said

voyage on the 24th day of August, 1897, and would reach

said Dawson City not later than Sept. 15th, 1897; and

among other things it was understood and agTeed by and

between said steamship "Eugene," through its said own-

er, agents, and manager, and this libelant, that the said

steamship "Eugene" would leave the said city of Seattle,

Wash., on said voyage in tow of the said steamship

"Bristol," and would be towed by the said "Bristol"

from Seattle to said port of St. Michaels, Alaska, from

which place the said "Eugene" would continue said voy-

age alone up the Yukon river, to said Dawson City, and

would reach there on Sept. 15th as aforesaid, and in con-

sideration of said promises and agreements on the part
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of the said steamship "Eugene," this libelant, at the

date aforesaid, engaged passage on said steamship from

Seattle, Wash., to said Dawson City, and paid therefor

the passage money, amounting to the sum of three hun-

dred dollars for the conveyance of himself and 1,500

pounds of baggage, and received tickets for said pas-

sage.

V.

That said libelant performed all of the terms and con-

ditions of said contract on his part to be performed, and

on or about the said 24th day of August, 1897, the said

steamship "Eugene" entered upon the performance of

said contract on her part, and left said city of Seattle,

Wash., in tow of the said steamship "Bristol," and un-

dertook to carry libelant and other passengers over the

whole of said voyage and proceeded on said voyage

upon the high seas foi* a distance of upwards of six or

.'^even hundred miles up to the coast of Alaiska, when the

said steamship "Eugene" abandoned the said voyage and

refused to proceed further thereon, and this libelant was

landed ait the city of Victo'ria, B. C, anid said steamship

"Eugene" wholly failed and neglected to keep siaid con-

tract on her part.

VI.

That this libelant, on the faith of said representations

and agreements on the part of said steamship "Eugene,"

went to a large expense to prepare himself for said voy-

age, and purchased an outfit therefor at an expense of

POO.OO, which was, by the failure of said ship to keep

said agreement, rendered valueless to him, and lost a

large amount of time during which he was hindered in

carrying on his business, or doing any work, in all to his

damage in the sum of $1,000.00.
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I.

And for a cause of action in favor of the libelant Char-

les Knff, libelants allege:

That paragraphs Nos. I, II, and III of the first cause
of action is hereby referred to and made a part of this

second cause of action.

II.

That relying on the good faith of said representations,

and believing sarae to be true, and upon the further oral

representations and promises of a like nature made to

this libelant by the said owner, manager, and agent of

the said steamship "Eugene," said libelant, Charles Ruff,

on or about the 19th day of August, 1897, made and en-

lered into, a contract with the said steamship "Eugene,"

through her said agent, manager, and owner, wherein

and whereby the said steamship "Eugene" undertook

promised, and agreed to carry libelant from said city of

Seattle, Wash., to said Dawson City, and to leave Seat-

tle on said voyage on the 24th day of Aug., 1897, and

would reach said Dawson City, and not later than Sept.

15th, 1897, and among other things it was understood

and agreed between said steamship "Eugene" and this

libelant that the said steamship "Eugene" would leave

the said city of Seattle on said voyage in tow of said

steamship "Bristol," and would be towed by the said

"Bristol" from Seattle to St. Michaels, Alaska, from

Avhich place the said "Eugene" would continue said voy-

age alone up the Yukon river to said Dawson City; and

m consideration of said promises and agreements on the

part of said steamship "Eugene," this libelant engaged

passage for said voyage from Seattle, Wash., to Dawson

City, and paid therefor the passage money, amounting to

Ihe sum of three hundred dollars, for the conveyance of

himself and 1,500 pounds of baggage.
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IV.

That this libelant performed all the terms and con-

ditions of said contract on his part to be performed, and

on or about the 24th day of Aug., 1897, the said steam-

ship "Eugene" entered upon the performance of said con-

tract on her part and left the said city of Seattle, Wash.,

ill tow of the said steamship "Bristol,' and undertook to

carry libielant and other passengers over the whole of

said voyage, and proceeded on said voyage upon the high

seas for a distance of upwards of six or seven hundred

miles, when she abandoned said voyage and refused to

proceed further thereon, and this libelant was put off

said ships at the city of Victoria, B. C.

Tht by reason of the failure of said steamship to per-

form said contract on her part, this libelant was greatly

damaged, in the manner following: That on the faith of

said representations and contract he prepared himself

for said voyage at an expense of |200.00 in money, and

was hindered and prevented from carrying on his busi-

ness for a long period of time, in all to his damage in the

sum of fl.OOO.OO.

Wherefore, libelants pray that process in due form of

law may issue for the attachment of said steamship "Eu-

gene," her tackle, apparel, and furniture, that the Court

decree a return of the passage money, to-wit, the sum of

POO.OO, to each of these libelants, and that the libelants

each recover the further sum of |1,000.00 for their dam-

ages herein, and that said steamship be condemned and

sold to satisfy the same, and for such other and relief be

granted as to the Court may seem just.

GUSTAV JACOBI,

CHAKLES RUFF,
Libelants.
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State of Washington,

County of King.
^^*

Gaston Jacobi and Charles E. Ruff, being first duly

sworn, each for himself, on oath says that he is one of

the libelants named in the foregoing libel, that he lias

lead the foregoing libel, knows the contents therefor,

and believes the same to be true.

GUSTAV JACOBI,
CHARLES RUFF,

Subscribed and sworn to before me this 22d day of

Oct., 1897.

[Notarial Seal] JOHN C. HOGAN,
Notary Public, in and for said State, Residing at Seat-

tle, Wash.

Exhibit "A."

TO DAWSON ( ITY THIS YEAR!

The S. S. "Bristol" to St. Michaels and Steamer "En-

gene," St. Michaels to Dawson City Direct.

Monday, August 23.

Three-fourths of a ton of freight and Baggage free

with passage.

FARE.—Seattle to Dawson City, |300.

C. W. GOTJLD, Agent, 619 First A v., Seattle.

Exhibit "B.

'

EUGENE FOR DAWSON CITY.

Th<» "Bristol" will take the "Eugene" to St. Michaels.

The "Bristol" left Comox yesterday morning after tak-

ing on a cargo of coal. She will leave Seattle August

2B for St. Michael's having in tow the "Eugene." Ar-

riving at the mouth of the Yukon, passengers and

freight will be transferred to the "Eugene," which, will

at once hasten up the river, and, being a fast boat, is ex-
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pected to reach Dawson City by September 15. She will

remain all winter, and will be utilized as a hotel. The

Yukon does not begin to freeze until October 1, and then

only at the mouth, so that there will be ample time for

passengers to prepare for the winter before the ice forms

in the upper waters.

The passengers will travel on the "Bristol" to St.

Michael's. She has room for 1,000 passengers, but will

only carry about 350, that being the capacity of the river

boat.

She ought to reach St. Michael's September 3. She

has been thoroughly everfhauled, and is one 'of the fliiest

boats to leave this port. The entire trip will be under

the direction of Capt. Lewis, who is familiar with the

northern waters and Yukon river, having been in the

service for fifteen years.

Passengers are being booked at Portland, Seattle, and

^'^ictoria, and Davidge & Co., who conduct the service,

have opened an office at 619 First avenue. The fare is

•fOOO for the entire trip, and each passenger is allowed to

carry 1,500 pounds of baggage free.

[Endorsed]: Amended libel. Filed Oct. 23, 1897. In

the U. iS. District Court. R. M. Hopkins, Clerk. By H.

M. Walthew, Deputy.

rionition and Attachment for Libel.

District of Washington, ss.

The President of the United States of America, to the

Marshal of the United States for the District of

Washington, Greeting:

Whereas, a libel hath been filed in the United States

District Court for the District of Washing-

[Seal] ton, on the 18th day of September, in the

year of our Lord, one thousand eight hun-

dred and 97, by Gaston Jacobi and Charles Ruff,against
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the steamship "Eugene" and the Portland and Alaska

Trading and Transportation Company, and all others

whom it may concern, for the reasons and causes in the

said libel mentioned, and praying the usual process and

monition of the said Court in that behalf to be made, and

that all persons interested in the said steamship, etc.,

or vessel, her tackle, etc., may be cited in general and

special to answer the premises, and all proceedings be-

ing had that the said steamship, etc., or vessel, her tac-

kle, etc., may for the causes in the said libel mentioned

be condemned and sold to pay the demands of the libel-

ants.

You are therefore hereby commanded to attach the

»aid steamship, etc., or vessel, her tackle, etc., and to re-

tain the same in your custody until the further order of

the Court respecting the same, and to give due notice to

all persons claiming the same, or knowing or having any-

thing to say why the same should not be condemned and

sold pursuant to the prayer of the said libel, that they

be and appear before the said Court, to be held in and for

the Northern Division of the District of Washington, on

the 7th day of October, A. D., 1897, at ten o'clock in the

forenoon of the same day, if that day shall be a day of

jurisdiction, otherwise on the next day of jurisdiction

thereafter, then and there to interpose a claim for the

same, and to make their allegations in that behalf. And

what you shall have done in the premises, do you then

ant) there make returu thereof, together with this writ.

Witness, the Hon. C. H. HARFORD, Judge of said

coui-t, at tlie city of Seattle, in the Northern Division (vf

the District of Washingion, this 18th day of September,

in the year of our Lord one thousand eight hundred and

y7, and of our Independence the one liuudred and 22d.

R. M. HOPKINS, Clerk,

By H. M. WALTHE^W, Deputy Clerk.

JAS J. EASLY,
Proctor for Libelant.
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Ofnce of U. S. Marshal,

District of Washington. [ ss.

In obedience to the within monition, I attached the

steamer "Eugene," therein described, on the IStlh dJaj of

September, and have given due notice to all persons

claiming the same that this Court will, on the 7th day of

October (if that day should be a day of jurisdiction ;if

not, on the next day of jurisdiction thereafter), proceed

to the trial and condemnation thereof, should no claim

be interpo.sed for the same.

Date: Oct. 25, 1897.

0. W. IDE,

U. S. Marshal,

By J. H. Mclaughlin,
Deputy Marshal.

Marshal's Fees and Expenses:

Dollars. Cents.

For serving attachment and monition 2.00

Miles traveled, 6, at 6 cents per mile 36

Preparing copy of notice of seizure for pub-

lisher ^"

Publishing notice of seizure 4.00

Posting notice of seizure 50

Keeper's fees, 38 day s, at |2.50 per day .... 95.00

AFFIDAVIT OF PUBLICATION

State of Washington,

)

\ ss.

County of King, )

H. Daniells, being sworn, says he is foreman of the

''Seattle Times," a daily newspaper printed and publish-

ed at Seattle, King County, State of Washington; that It
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is a newspaper of general circulatiou in said county and
State, and that the annexed was published in said news-

paper, and not in a supplement thereof, and is atrue copy

of the notice as it was published in the regular and en-

tire issue of said paper for a period of two consecutive

days, commencing o nthe 23d day of September, 1897,

and ending on the 24th day of September, 1897, and that

said newspaper was regularly distributed to its subscrib-

ers during all of said period.

H. DANIELLS.
Subscribed and sworn to before me this 25th day of

Sept., 1897.

[Notarial Seal] C. A. HUGHES.
Notary Public in and for the State of Washington, Re-

siding at Seattle.

Printer's Charges, |4.00.

The United States of America,

District of Washington. }

Whereas, on the 18th day of September, 1897, Gaston

Jacobi and Chas. TJuff filed a libel in the District Court of

the United States for the District of Washington,

against the steamer "Eugene," her boats, tackle, apparel,

and furniture, in a cause of breach of contract, civil and

maritime.

And whereas, by virtue of process in due form of law,

to me directed, returnable on the 7th day of October,

1897, I have seized and taken the said steamer "Eugene"

and have her in my custody:

Notice is hereby given, that a District Court will be

held in the United States courtroom in the city of Seat-

tle, on the 7th day of October, 1897, at 10 o'clock in fore-

noon of said day, for the trial of said premises, and the

owner or owmers, and all persons who may have or claim

any interest, are hereby cited to be and appear at the
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time and place aforesaid, to show cause, if anj they 1 ave
why a final decree should not pass as prayed.

J. H. McLaughlin,
Deputy U. S. Marshal.

[Endorsed]: Monition and attachment. Filed Oct. 25,
1897. R. M. Hopkins, Clerk. By H. M. Walthew, Depu-
ty.

Honition and Attachment.

District of Washington, ss.

The President of the United States of America to the
Marshal of the United States for the District of

'Washington, Greeting:

Whereas, an intervening libel hath been filed in the
United States District Court for the Dis-

[Seal] trict of Wasihington, on the 20th day of

September, in the year of our Lord, one
thousand eight hundred and 97,' by C. Hennigar, in case
of Gaston Jacobi et al. against the steamer "Eugene,"
her tackle, apparel, etc., for the reasons and causes in

the said libel mentioned, and praying the usual process

and monition of the said Court in that behalf to be made,
and that all persons interested in the said steamer or

vessel, her tackle, etc., may be cited in general and
special to answer the premises, and all proceedings be-

ing had that the said steamer, or vessel, her tackle, etc.,

may for the causes in the said libel mentioned be con-

demned and sold to pay the demands of the libelant.

You are therefore hereby commanded to attach the

said steamer or vessel, her tackle, etc., and to retain the

same in your custody until the further order of the Court

respecting the same, and to give due notice to all per-

sons claiming the same, or knowing or having anything
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to say why the same should not hv (•ondemned and sold

pursuant to the prayer of the said libel, that they be and

appear before the said Court to be held in and for the

Northern Division of the District of Wasliington on the

7th day of October, A. J). 1897, at ten o'clock in the fore-

noon of the same day, if that day shall be a day of juris-

diction, otherwise on the next day of jurisdiction there-

after, then and there to interpose a claim for the same,

and to make their allegations in that behalf. And what

you shall have done in the premises do you then and

there make return thereof, together with this writ.

Witness, the Hon. C. H. HANFOED, Judge of said

court, at the city of Seattle, in the Northern Division of

the District of Washington, this 20th day of Septem-

ber, in the year of our Lord one thousand eight hundred

and 97, and of our Indei>endence the one hundred and

22d.

R. M. HOPKINS, Clerk,

By H. M. Walthew, Depnty Clerk.

FRED H. PETERSON,
Proctor for Libelant.

Office of U. S. Marshal, )
\ ss.

District of Washington. \

In obedience to the within monition, I attached the

steamer "Eugene" therein described, on the 20th day of

September, and have given due notice to all persons

claiming the same that this Court will, on the 7th day of

October (if that day should be a day of jurisdiction ;if

not, on the next day of jurisdiction thereafter), proceed

to the trial and condemnation thereof, should no claim

be interposed for the same. And that on the day of

189—, I released the said vessel upon receiving a no-
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lice of bonding, signed by the clerk of the U. JS. District

Court.

Dated Oct. 7th, 1897.

a W. IDE,

U. S. Marshal,

By J. H. McLAiUGHLIN,
Deputy Marshal.

Marslial's Fees and Expenses:

For serving attachment and monition 2.00

Miles traveled, 6, at 6 cents per mile 36

[Endorsed]: Monition and attachment. Filed Oct. 25,

1897. R. M. Hopkins, Clerk. By H. M. Walthew, Depu-

ty Clerk.

United States District Court for the District of Washington.

GASTON JACOBI, et al..

mts ILibelai

^®-
' No. 1,128.

THE STEAMER "EUGENE."
\

C. HENNIGAR, Intervening Libelant. '

Praecipe for Dismissal of Intervening Libel.

To the Clerk of the above-entitled court:

You will please dismiss said intervening libel of C.

Hennigar.

FRED H. PETERSON,
Attorney for Intervening Libelant, Hennigar.

[Endorsed]: Praecipe—^Dismissal. Filed Oct. 25, 1897.

R. M. Hopkins, ,Clerk.
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In the District Court of the United States for the District of

Washinglo'tiy Northern Division.

GASTON JACOBI AND OHAELES
RUFF,

Libelants, j

"
' * • Deposition

Charles Ruff

I
Taken in Be-
half of the
Libelants
Herein.

THE SrrEAMSHIP "EUGENE" et al.,

Respondents.

YUKON TRANSPORTATION COM-

PANY,

Claimant.
^

Deposition of Charles Ruff.

Deposition of witness Charles Ruli', taken in behalf of

the libelants herein, pursuant to an agreement hereto

attached, marked Exhibit "A," and made a part hereof,

said deposition being taken pursuant to said agreement

at the office of Strudwick & Peters, in the Bailey Build-

ing, Seattle, Washing-ton, on the 2d day of November,

181)7, said libelants being present in person, and also by

their attorney John C. Hogan, and the claimant, Joel P.

(feer, by a^ttorneys and proctors, Strudwick & Peters.

Whereupon it is agreed by and between the parties

and attorneys here present that the deposition of Charles

Ruff, a witness produced on behalf of the libelants, may

be at this time taken; that the said witness may be

sworn in the cause by George F. Fay, a notary public,

and that said testimony may be taken down in shorthand

and afterwards transcribed by Sara E. Amidon, and

that the same so taken can be used in evidence on the

trial in this cause, or any other proceeding therein, in

the same manner as if regularly taken by the master of
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this court and referees, the claimant herebj waiving all
objection as to the manner of taking the testimony, but
not waiving objections as to irrelevancy, materiality,
competency and the like.

Whereupon libelants produce CHARLES RUFF, a
witness in their behalf, and being first duly sworn to tes-

tify to the truth, the whole truth, and nothing but the
truth, testified as follows:

Examination in chief by. JOHN C. HOGAN.
Q. Yon were one of the libelants in this action, Mr.

Ruff? A. Yes, sir.

.Q. What is your age? A. Forty-two.

Q. Where do you reside? Where did you reside be-

fore coming here? A. Dubuque, Iowa.

Q. When did you come to the State of Washington?
A. The beginning of August, 1897?

Q. What was your purpose in coming here?

A. My purpose was to try and get to the Alaska gold

fields^—'Dawson City.

Q. I will ask you whether or not you engaged passage
with the conveyance of yourself and baggage from this

city to Dawson City.

(Claimants object to form of question, as leading.)

A. That is—I arranged for passage after arriving

here—yes, sir.

Q. When?
A. Around the 18th of August—^^somewhere near the

18th of August.

Q. Now, how did you come to engage passage?

A. Well I saw these posters passed around the city

—

Q. What posters?

A. Posters stating that the Portland and Alaska

Transportation Company, or some name like that, were

selling passages to Dawson City on the steamer "Eu-

gene" and "Briston" from the city of Seattle.
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(Claimant objects to question, and asks to have answer
stricken out, ou the ground tliat there is no connection

shown—no responsibility shown on the part of the mas-
ters or owners of the "Eugene" for these posters.)

il Now, you may state what you did with reference

to engaging passage to Dawson City from the start

—

A. That is from the time I bought the ticket or was
starting to buy my passage? Well, I decided to go by

tliat Avay, tliat is, by tLe Portland and Ahuska Transpor-

tation Company. They offered through the newspapers

and poster around the city that they would take me, give

me passage to Dawson City for the sum of |300. That

was to be all that I was to pay for the trip. I was to

have three-fourths of a ton of baggage free. That bag-

gage, or outfit, as we called it. was bought at the stores

here, and they delivered it at the wharf in care of the

Portland Company.

(Claimant objects to all of this testimony unless wit-

ness shows who he means by "they.")

A. The Portland and Alaska Transportation Com-

pany. The "Eugene," I suppose.

Q. State whether or not you entered into a contract

with any persons with reference to the conveyance of

yourself and your baggage from this city to Dawson

City in the North West Territory, and if so with what

person. A. Yes, sir.

Q. With whom?
A. With the Portland and Alaska Transportation

Company—at the office, Mr. Gould's office, on First

Avenue.

(Claimant objects to that answer as being hearsay and

a conclusion of law, and as to the competency.)



Gaston Jacobi and Charles Ruff et al. 45

Crofis-Examinajtion.

By Mr. PETERS:
Q. Was your said contract in writing?

A. Well—I had only my ticket in writing.

Q. The only contract you had which was in writing

was your ticket? A. Yes, sir.

i}. Then the ticket was in writing or in printing?

A, Yes, sir.

(Claimant objects to any other testimony than that

showed by the w^riting mentioned.)

Direct, by Mr. HOGAN:
Q. At what place did you arrange passage?

A. At the office of Mr. Gould, on First avenue, No. —
Q. On what date was that?

A. Around the 18th of August.

Q. W^ho was present there at that time?

A. W^ell Mr. McGuire—W. W.
()>. Well, did you pay any money at thiat time, and if

so for w^hat purpose?

A. Yes, sir, 1 paid |300 for my passage to Dawson

City, for all of my expenses there.

Q. State what transportation rights that was, to

give you what rights yourself, your baggage, or any-

thing of that sort.

(Objection by claimant on the ground that the con-

tract is admitted to have been in writing; that should be.

produced and that alone.)

Q. Now, to clear up that point with reference to the

writing, I will ask you what you got at that place in the

way of a writing.

A. Well, I got a ticket—a passage to take me and my
baggage to Daw^son City.

Q. What did you do with your ticket?

A. That was turned over to certain people Davidge &

Co., at Victoria.
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Q. Have you ever seen it since?

A. No, sir, it has not been in my possession since.

It is in their possession over there now.

Q. State what, if anything, was stated to you with

reference to the manner of making the trip by these two
boats, and as to the time of arrival at Dawson City, Alas-

ka. Give a brief statement of what was said to you.

Oaimant objects to question on the gTonnd that all

such provisions appear in the ticket. It is the best evi-

dence of these facts.)

A. Well, the evening we left here, the 23d, after my
passage was bought for |300 in one lump, I met Mr. Mc-

Guire, and we had a talk about the trip, and he told me
to have all my freight sent to the Yesler Wharf, or one

of the wharves—1 think it was the Yesler—and to mark

all the packages "Steamship ^Eugene,' Dawson City,"

with my name on it, and that after it had gone to the

wharf I would have nothing to do with the freight any

more. Well, in a few days we took a trip on the steam-

er "Seattle'' to Victoria; it was in the night. W^e left

here about 10 or 11 o'clock, and we were getting ready

to find out where we were going to sleep there, and Mr.

McGuire came up and he said that he had beds for all the

passengers as were to go on the "Eugene." That is, we

would not have to pay for our berths; that he had se-

cured all of us berths and paid for them himself, and we

did not have to trouble ourselves any further about any-

thing at all, but just to take and keep on riding until we

got to Dawson City.

Q. Now, I will ask you who was this Mr. McGuire,

and what, if any, relation did he bear to the Portland and

Alaska Transportation Company.

A. He was the president of the Portland and Alaska

Transportation C3ompany. I do not know his initials.

He is not W. W. ; he is the oldest brother out here in the

city. There are three brothers; one is somewhere else.
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Q. Where did you first see Mr! McGuire?
A. 1 saw him on the street and he talked with me

about going to Alaska.

Q. You lii'st saw him (Mr. MeGuire) on the street
about buying your ticket on the Eugene from him?

A. Yes, sir.

Q. 'State whether or not he was not the man in
Gould's office when you bought the ticket.

A. No, sir.

Q. Who was that? A. W\ W. McGuire.
Q. What relation does he bear to the Portland and

Alaska lYansportation Company?
A. I understand he is the treasurer. That is it was

stated in the papers that he was.

Q. You saw Mr. McGuire on the street after buying
your ticket? A. l^es, sir.

il. About how long after buying your ticket?

A. I had met the gentleman before that I was intro-

duced to him by a man who was trying to sell me the
ticket; he was getting a commission, I suppose. I do not
know his name.

Q. After buying yonr ticket you met him again?
A. I met him.

Q. About how long after?

A. Well, I should judge about the 19th or 20th of Au-
gust. It was around about the 19th or 20th.

Q. At that time you had that conversation with him
that you have already testified to?

A. Yes, sir. I can further state that I had not seen

my baggage or outfit since I sent it to the wharf.

Q. Now, relying on that conversation with McGuire,
the president, what did you do with reference to your
baggage or the shipment of it?

(Claimant objects to the putting in witness' mouth the

statement "relying on that conversation.")
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Q. After that conversation what, if anything, did you
do?

A. Well, after the ticket was bought I was in the

hands of this company.

Q. I want you to give a detailed account of what you

did after that conversation.

A. Well, in i>assing through a foreign country you

have got to get out what they call a manifest. 1 had to

get that out and have the manifests made out prox>erly.

I took that down to the wharf

—

Q. State whether or not you delivered any goods to

the wharves or not.

A. I delivered the goods.

Q. What were the goods, and where were they to go?

A. They were my miner's outfit and they were to go

to Dawson City. They consisted of food, clothing, tent,

and everything like that.

Q. Now, then, the next time after this that you saw

MoGuire where was that? A. At Victoria.

Q. . After meeting him the first time on the street

here?

A. On board the ship—on the steamer "City of Seat-

tle," at Seattle.

Q. How far was that from the wharf where he told

you to deliver your goods? A. The same wharf.

Q. Were the goods there at the same time?

A. I don't know. I had placed them in the hands of

the company, and they were to take care of them.

Q. Did you have any talk with McGuire with refer-

ence to the goods? A. Yes, sir.

Q. What was that talk?

A. He stated that the goods were now in his charge,

and from now on we did not need to bother ourselves

about anything; that all we had to do was to take and

ride until we got to Dawson Oity, Alaska.
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Q. Then it seems you took the "City of Seattle" from

here to Victoria? A. Yes, sir.

A. Yes, sir.

Q. When did you leave here?

A. The evening" of the 23d of August.

Q. Was that the day you had this conversation with

Mr. McGuire about the goods being in his possession?

A. It was that evening.

Q. Were there any other passengers aboard at that

time who had engaged passage on this same expedition?

A. Yes, sir, 1 should judge there were forty.

Q. What was Mr. McGuire's business on that boat, the

'^City of Seattle"?

(Claimant objects to form of question, as being entirely

hearsay, without showing some connection between Mr.

McGuire and the defendant, who is intended to be sued.)

B}'^ Mr. HOGAN.—We propose to show the relation of

Mr. McGuire to the Portland and Alaska Transportation

Company, and relation of that company to the steamship

'"Eugene."

By Mr. PETEBS, Claimant's Attorney.—It will be un-

derstood, then, that our exceptions are reserved condi-

tioned upon such showing, with the right to move to

strike out the testimony in that event.

A. His business was the same as he stated, was to

see us start on our journey right, and at the same time to

take charge of expedition. He was in the forward part

of the ship in the cabin, with a slip of paper in his hand

with the names of us passengers, and was giving out

berths that he had engaged fo'r uis passengers, so that we

would not have to pay any money for the use of the

berths.

Q. That is, I understand yourself and your goods were

transported from this city to the city of Victoria on

board of this vessel, the "aty of Seattle"?

A. Well, I turned over my goods to the Portland

and Alaska Transportation Company and that is all I
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could do. I placed my faith in these people as business

people, and 1 calculated that they knew their business

and that was the way of it. I was not bothering my^self

about them as they had taken charge of my goods. I

went on the steamer ''City of Seattle."

Q. Who paid for the conveyance of yourself and your

goods on this trip from here to Victoria, on the "City of

Seattle"?

A, Well, the goods was paid for by simiebody, not by

myself; my fare, the Portland and Alaska Transporta-

tion (,'ompany paid for it. The same as I have already

stated, I turned over all my freight to tliese people at the

wliarf, and that settled it as far as I was concerned. 1

thought they were business people and would attend to

it as they agTeed.

(Claimant objects to witness answering question given

outside of a response. Mr. Hogan hands witness a slip

(»f paper and asks him if that was one of the posters that

he had testified about which were circulated on the

streets of Si^attle.)

A. Yes, sir. Those are the bills that were passed

around.

By Mr. HOGAN.—We offer identification in evidence,

now. (Paper marked "Identification A.")

(Claimant objects on the ground of incompetency, no

connection being shown, no responsibility for it on the

part of the defendant.)

Q. Now, were there any other printed bills other than

those? A. Yes, sir.

Q. Have you any other? A. No, sir.

By Mr. PETEKS.—Where did you see those other bills?

A. Circulated around the streets and in front of the

office of (lould.

Q. Is that where you bought your ticket? *,

A. Yes, sir. On First avenue, in this city.

Q. Did you read that bill? A. Yes, sir.
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Q. Have you made any inquiries or search to find

that bill, or a bill like it?

A. Yes, sir; but I can give you an idea of its con-

tents.

Q. Where did you inquire?

A. Well, I inquired this town over about it.

Q. Have you been able to find that bill?

A. No, sir.

Q. Did it relate to this subject? A. Yes, sir.

Q. I will ask you what was the substance of that bill.

(Claimant objects to the evidence as incompetent, this

being an attempt to show the substance of printed circu-

lar without proper foundation. That is secondary evi-

dence.)
i ,

,

A. Well, of course I cannot read you fully out just

the way it read. It was to Dawson City this year.

Steamer "Eugene" and "Bristol" leaves here on or about

the 23d day of August. It named the agents ther>;

on the bottom of that. I know Gould name was there,

but I do not know his initials.

Q. State whether or you saw any advertisements in

the newspapers here about that time with reference to

this subject. A. Yes, sir.

(Claimant objects on the same gr'ounds as to incompe-

tency as before.)

Q. Now, returning again to the time you were on

board the "City of Seattle" from this place to Victoria.

What time did you arrive at Victoria?

A. About 8 o'clock August 24, 1897, in the morning.

Q. Was McGuire present there during the whole jour-

ney?

A. He made the journey to Victoria with us men in

charge?

Q. Which one, the president of the company?

A. Yes, sir, the president of the company.

Q. Well, in what manner were you to continue the
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journey further? What was said between McGuire and

you? Go on and tell about it.

A. Well, we landed at Victoria, found there was no

boat there, so we went up to the city. They said that

the boat would be here in a few days, and went to the

"(Queen's Hotel''—that is, most of us—and while sitting

outside of the hotel Mr. McGuire, the president of the

company, he came along and he told us that he was going

to leave us there that next morning, but that he would

l>ave Mr. McFarland, the manager of the company, over,

and that he would continue the journey with us where he

left off on the same; he says that we should not bother

our heads about anything, but just keep right on riding

until we got there.

Q. What did he mention, anything?

A. He said that everything w^ould be all right, and

that the company would take charge of us; that he was

representing the company. He said that he would pay

our board while we were at Victoria.

Q. Was anything said about your outfit?

A. Well, it was the suppositioii that they wer^ taking

care of it.

(Claimant asks to have that stricken out.)

Q. What did he say about your baggage, if anything?

A. ^YeU, we had an argument over there about bag-

gage on account of what charge was to be made, whether

by ?hlp measurement instead of the actual weight of the

goods. They wanted to charge us ship measurement.

Afterwards, Mr. McGuire told us that the baggage

would go as the actual weight, whatever that would be;

that was the way we would get our freight up there;

that he would attend to it, but if we had over 1,500

jiounds, we would have to pay excess of baggage on any-

thing over. Fifteen hundred pounds was given as three-

fourths of a ton, and that he would be responsible for

that, and that he had taken it in his own hands to take
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care of that part of it.

Q. VVhere and in whose possession and control was
tlie baggage at that time?

A. Well, the same as Mr. McGuire said he would take

care of the baggage, and would see that it would go by

weight instead of measurement; that he would attend to

those matters as the manager of the concern; that Mc-

I'"arland took charge of us after we left Seattle, and he

paid my expenses there.

Q. Who paid your expenses there?

A. Mr. McFarland.

(}. What were those expenses?

A. They consisted of board and lodging.

(}. How long were you there?

A. We lodged there from morning of 24th of August

until August 31, is when we left.

Q. State whether or not Mr. McFarland was there

during that time.

A. He was there after the 25th.

Q. Wliat were you waiting for at that time?

A. The steamship "Eugene."

Q. Who assumed all expenses?

A. The Portland and Alaska Transportation Com-

])any. Mr. McFarland said that he would pay anything

that run up to not more than $1.25 per day, and that ev-

ery one should be satisfied with that ; that if anyone went

abdve .fl.25 he would not pay more.

Q. Where was your baggage while you were waiting

in Victoria?

A. I don't know. I suppose it was there. They had

it in charge.

(Claima,nt objects to all this kind of answer in the first

place as being wholly irresponsive to the question, and

in the second place as being wholly immaterial, irrele-

vant, and impertinent.)

Q. Did the boats afterwards arrive?
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A. Yes, sir.

Q. When? A. On the 29th of August.

Q. What boats were they?

A. The steamship "Bristol" and "Eugene."

Q. Now, state whether you were on board of these

vessels or either of them.

A. The night of the 30th we went aboard the "Bris-

tol."

Q. At Whose direction?

A. At the direction of Mr. McFarland.

Q. How many passengers were there at that time?

A. Ninety-five passengers.

Q. What did you get aboard of the "Bristol" for?

A. To journey to Dawson City.

Q. Where was the "Eugene" at that time?

A. The "Eugene," the morning of the 31st, came

alongside of the "Bristol" at Victoria.

Q. Then what did you do farther with reference to

continuing the voyage?

A. Well, we took our clothes—that is, all we took

care of—and the outfits were put on

—

Q. Who had charge of them?

A. The same people that had charge of them here,

the Portland and Alaska Transportation Company.

Q. Then these vessels put off on that voyage to ^st.

Michaels, did they, on the way to Dawson City?

A. Yes, sir.

Q. Well, state whether or not the "Eugene" was in

tow of the "Bristol."

(Claimant objects to both the preceding questions as

leading, viz., "that both these vessels put off on that voy-

age," and also the last question as leading.)

Q. Now, I will ask you to state, Mr. Ruff, what these

vessels did with reference to undertaking this voyage to

Dawson City.
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A. Well, we got on the steamer "Bristol," part of the

expedition on the 30th of August.

Q. And where was the "Eugene" at that time?

A. 1 don't know where she was then; we sighted her

ncixt morning.

Q. Before you got on the "Bristol" where was the

"Eugene"?

A. The "Eugene" wa^ at Port Townsend.

(}. And where did you see her first?

A. V/e saw her first at Victoria.

(.^. About how long ifter you got on board the "Bris-

tol"?

A. I suppos-e we sighted the boat about half an hour

before she came to the ship; she came alongside of the

"Bristol."

Q. Now, go on and tell about that.

A. The "Eugene" came alongside of the "Bristol."

r^'j'om where we could see 1 could not tell whether she

was fastened to the "Bristol." She stayed there about

10 minutes—about that, I think—and then steamed

aw,iy, and half an hour after the "Eugene" steamed

away the "Bristol" started after her. After we got

about six miles or so up the river or up the ocean we met

the "Eugene," and the sailors threw out a line and made

fast to the "Eugene," and from that time we towed the

"Eugene" until we got to Comox or , as

some call it, on Vancouver's Island.

Q. How far is that from Victoria?

A. I suppose it is about 165 miles, from what they

told me.

Q. Go on and tell what you did there.

A. Well, we landed there for coal. The next day, or

the second day—we were there three days—the "Eugene"

began to unload part of her freight on to the steamship

"Bristol." They were exchanging freight back and forth

or doing something. I know they were unloading

freigiht between the two boats, and^

—
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Q. What was that freight?

A. That was the outfits of the pasisengers. Mine
may have been among those changed, I do not know

—

Q. What farther was done there?

A. Well, they worked about three hours taking that

freight out, and changing from one boat to the other,

and the next day, after that freight was changed, they

changed some more freight. The "Eugene" was seized

the same day by the British government, the second day

of our stay. The third day of our stay the "Eugene"

bi'oke loose from the custom officers and steamed up

the ocean towards Queen Charlotte's Sound. The next

day, at 8 o'clock, the "Bristol" steamed off after the

"Eugene"; afterwards we took the "Eugene" in tow, and

we towed the "Eugene" all that day and night, and until

around 3 or 4 o'clock the next afternoon; we landed back

to a little fishing village called Elert Bay. We stopped

there about thirty-six hours.

Q. State what took place there.

A. While stopping there there was another exchange

of freight, and afterwards the two boats were tied up to-

gether and made faist.

Q. What was exchanged there?

A. All miners' outfits and such as that.

Q. Was yours among them?

A. Mine was among them just the same as all the

rest of them. There was the outfits of 95 men, and mine

was on one or the other ship.

Q. Well, go on ; then, what next.

A. Well, we stayed there until the next day. You

want me to say what we requested the captain to do?

Q. Tell what was done while at Elert Bay.

A. Well, we landed at Elert Bay. We went back

there by the request of Captain Lewis, the captain of the

"Eugene," and the steamer "Bristol" turned on account

of his request to take the "Eugene" to the nearest port;

that was when we got to

—
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Q. WJiy did you go back?

A. Captain Lewis stated tliat he wanted a survey of

liis boat made to find out the condition his boat was in,

to see whether she was seawoirthy or not.

Q. Go on and tell what was done.

A. Well, there was a committee of men appointed,
one officer of the "Bristol,'' one or two of the "Eugene,''

and two men from the passengers; they went to work
and investigated the hull of the "Eugene" and reported

that the condition

—

(Claimant objects to report as hearsay.)

Q. State what that report was.

A. They repor-ted the condition of the sreamer

"Eugene" that she was not seaworthy, and that it was
necessary to have some work done on her before they

could proceed further.

Q. Was that repoii: oral?

A. It was a written report, but the papers 1 can't pro-

duce, but this is what was reported to us by the commit-

tee.

Q. Did you see the report?

A. Yes, sir.

Q. You saw the committee that made the repoi-t and
heard them talk about it?

A. I was one.

Q. Did Captain Lewis make a report?

A. Yes, sir.

Q. What was Ms report?

A. He made the same report as the rest.

Q. What did he say—
A. He joined in the written report. He was one of

the officers who went down and examined the hull of the

boat.

(Claimant objects to any testimony as to the contents

cf that report as incompetent.)

Q. Do you know where that report is?



58 Jovl r. (jfeer vs.

A. Our cliairman is some place in Alaska and he has

got the papers with him. I made a special trip to Vic-

toria to get the papers and they told me that he had tak-

en everything with him.

Q. Where is he now?
A. He is supposed to be around Circle City, but if he

is like all the rest of the miners he did not get there.

Q. State whether or not Captain Lewis of the

"li)ugene" made any statement to the passengers gener-

ally or publicly at any meeting of the condition of the

boat, or at any time.

(Claimant makes the same objection here as to compe-

tency of any statement of Captain Lewis to bind these

claimants.)

Q. I will ask you if Mr. McFarland, the agent, was

present there at that time.

A. He was present when the committee came uy>

from the hull of the boat and Captain Lewis went up to

him and told him of the condition of the boat.

Q. And now I will ask you what Captain Lewis stat-

ed.

A. He stated that the "Eugene" was in a bad condi-

tion and was not fit to go out to sea unless she was re-

paired.

Q. Was McFarland present at that time?

A. Well, they were all nniuested to come up there:

there was a lot of men; I suppose he was among them.

Q. He was on the boat, was he?

A. He was on one of the boats.

Q. What boat was this on?

A. The meeting was held on the "Bristol,'' witli the

"Eugene" alongside of her.

Q. What did Captain Lewis say?

A. He stated that the "Eugene" was not in a condi-

tion fit to go to sea, and stated at the same time, in the

presence of McFarland, that there were five knees bro-
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ken on one side of the boat and two on the other, and he

considered it a pretty dangerous proceeding- to go any

farther with it, and Mr. McFarland began to laugh and

said that those knees were broken two years before that.

(2. Well, then, did Captain Lewis refuse to go farther

with his boat?

A. He said that if the "Bristol" and "Eugene" went

en that every one of the men on the "Eugene'' would get

off and get into the "Bristol"; that they would not stay

on the "Eugene" any longer

—

(Claimant objects to witness' voluntary testimony.)

Q. I will ask you if you were on board the "Eugene''

at any time.

A, Yes, sir, at different times.

Q. When?
A. At Coniox two or three times, and Elert Bay.

Q. Were any of the other passengers on board of her?

A. Yes, sir, any amount of them.

Q. When were they on?

A, T believe mostly after we landed at Elert Bay. I

know that two or three times we all went in there to ex-

t'miue the condition of the boat.

Q. Was there any meeting held of the passengers?

A. AVe had a meeting of the passengers.

Q. AY hat was the purpose of that meeting?

A. Well, we were to hold a meeting, but the

did not come; we were then invited to come down into

the hold of the ship "Bristol," with Mr. McFarland and

Captain Mclntyre. They wished to submit a proposi-

tion to us, and invited all to come down to hear what

they bad to say, and Captain Lewis stated there that it

was impossible for us to go any further, that is, to go to

the Yukon river with the "Eugene," and stated that he

had been on that coast for yeans, and he said there was

no wood and no timber to build houses, and he said if we

were to live in our tents this winter up there without fuel
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that he considered that two-thirds of us men would not

live until spring. CaiJtain Lewis stated that the "Eu-

g-^ne" rould not go to sea without repairs, and that it was

not safe for us to go on without her

—

Q. What did you do then?

A. ^^'e came back to Victoria.

Q. How did jou come back?

A. I went back on the "Bristol" with the "Eugene*'

in tow.

Q. What Ava.s the reason of your coming back?

A. The reason was that by not having the "Eugene"

in such a condition that she could not go to Alaska, thai

we could not go. If we had gone there without the "Eu-

gene," and been dumped off like sheep, we would not

have been able to live until spring, according to the state-

ment of Captain Lewis, who had been in Alaska.

Cross-Examination.

By Mr. PETEE'S.—Q. Mr. Buff, you say you are from

Dubuque, Iowa? A. Yes, sir.

Q. Had you ever been in this country prior to August

last? A. No, sir.

Q. You did not engage your passaiic fhvu for Dawson

City until the 18th of August? A. No, sir.

Q. Where were you in the meantime?

A. In this city.

Q. You made various inquiries, did you not?

A. Yes, sir.

Q. And the inquines w^hich you made led up to your

making application for this passage?

A. Yes, sir.

Q. Now, whom are some of the people whom you made

inquiries of?

A. N. H. Thedinga & Co., 914 First avenue, a liard-
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w-are dealer, and a man who was trying to get me to buy

the ticket.

Q, Now, the man that was trying to sell you the

ticket was gett.in*^ a commission, was he not?

A. I don't know.

Q. You supposed he was.

A. I don't know anything about it.

Q. You so stated in your direct examination you

knew that he was trying to sell you a ticket on commis-

sion. You believed so when you stated it so just now,

did you not?

A. I don't knoAV whether he was to get a commission

or not.

Q. You believed that it was true that he was getting

a commission just now?

A. I suppose that he was getting a commission.

Q. Then you think he was a ticket broker?

A. I suppose so.

Q. Now, as to Mr. Thedinga, you formed an acquaint-

ance with him here for the first time?

A. No, I knew him in the east before.

Q. You have known him previous to that time. You

had a good deiii of confidence in him. You confided in

him your plan of going on this voyage?

A. Yes, sir, if 1 wanted to go this year.

Q. And he approved of it and made some investiga-

tion about it?

A, Well, he advised me that was my best way to get

there if I went tliis year.

Q. You relied as much on Mr. Thedinga's advice as

on anyone's else?

A. He told me that the people were all right; that

they were business people, and stated that if I bought a

ticket of them they would do things in a businesis way.

Q. He thought you had better buy your ticket there?

A. Yes, sir.
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Q. Then you. went in on that understanding?

A. Yes, sir.

Q. Relying on Mr. Thedinga?

A. On tiie advice of him and the honesty of the people

I was dealing with.

Q. Now, who was the man you paid the |300 to?

A. I paid it in the ottice of Mr. Gould.

Q. C. W. Gould?

A. No, I paid it to one of the officers there, and they

give me ticket and everything right there.

Q. Do you know the man you paid the |300 to?

A. I do not know his name, but I know him when i

see him. It was in Mr. Gould's office.

Q. Who told you it was Mr. Gould's office?

A. His advertisement was there.

Q. That is the only way you knew it was Gould's of-

fice, because you saw the advertisement there?

A. No, sir.

(}. Where is the office?

A. Down here on First avenue, near First National

Bank—this side. The best I can describe it near Kline

& Rosenberg's clothing store, a few doors south. I am
a stranger here; that is the best I can tell.

Q. Now, you have mentioned two Mr. McGuires as

agents of the Portland and Alaska Transportation Com-

pany? A. Yes, sir.

Q. Is it not a fact that your informiation in regard to

their being agents of this company is based on other

than their own statements to you?

A. No, sir.

Q. Did Mr. McGuire tell you he was the agent of this

company?

A. Well, it was stated in the newspapers that he was.

Q. In which newspapers?

A. The newspapers of the city, that he was the agent

of the company.
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Q. Then that was the way yoii got the impression. In

vv lia t uewspapeis

?

A. I think in the "Post-Intelligencer/' in some of

your daily papers.

(2. Now, you stated, Mr. Huff, that when you made out

your manifests for your outfit and sent it down to the

Yesler dock under the directions of Mr. McGuire, that

when you liad made such conveyance under Mr. Mc-

(iuire's directions you paid no more attention to your

(mtfit, having done this?

A. That is, if you will excuse me, I had my clothes and

such things as that.

Q. But when you spoke of the transfer of freight and

baggage between the "Bristol" and "Eugene" and "Se-

attle" you meant transfers of outfits?

A. I meant of outfits, groceries, hardware, and the

like.

Q. Your clothing you kept with you on the "Bristol"?

A. Yes, sir,

Q. So that what you meant by stating that the "Bris-

tol" and "Eugene" exchanged freight at Comox was

transfer of these outfits from one boat to the other?

A. Yes, sir.

(}. As a matter of fact you never saw your outfit after

you left the "City of Seattle"?

A. No, sir.

Q. When going on the boat "City of Seattle" did you

learn who was the captain of that boat?

A. No, sir.

Q. Who was the manager of that boat?

A. I could not say.

Q. What company owned that ship?

A. I cannot say.

Q. Were there other passengers? A. Yes, sir.

Q. It was a boat on a regular run between here and

Victoria, was it not. A. Yes, sir.
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Q. A daily run? A. I don't know.

Q. Don't jou know it runs daily?

A. I think it runs several times a week, daily except

Sunday.

Q. Now, there were many other passengers on the

"City of Seattle" on the trip with you besides those who
afterwards went on the "Bristol"?

A. I cannot say as to that.

Q. Was the "City of Seattle" run especially for the

accommodation of the passengers for the "Bristol"?

A. Not that I know of. The same as I say, I am a

stranger.

Q. You know that it is a fact tbat the "City of Se-

attle" was on its regular run? A. I don't.

Q. You stated that it was a daily run?

A. No, sir.

Q. Mr, Ruir, did you not just sa-y that it was a daily

run except Sunday?

A. I said 1 thought it run between here and Victoria,

and left here two or three times a week except Sundays.

I know that it runs daily between these places.

Q. Did you not know that it was a daily run then?

A. No, I have found that out since.

Q. Have you been to Victoria since?

Aw Yes, sir.

(i. Have you found out since who was the captain or

the manager of the Seattle company?

A. No, sir, the "Seattle" now is out of that business.

Q. How is it, Mr. Ruff, that you know so much about

the olficers of the Portland and Alaska Transportation

Company, and of the "Bristol" and "Eugene," and know

nothing of the officers of the "City of Seattle"?

A. I had business vvith the officers of the Portland

company.

Q. Is it not a fact that yon learned all this sinc^ the

suit was begun? A. No, sir.
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Q. Do you mean to say that you have not made in-

quiries?

A. I have made inquiries, but I have been acquainted

with Mr. McGuire and Mr. McFarland. I got acquaint-

ed with W. W. McGuire; I met him first on the street here

in Seattle.

Q. Now, you have stated that Mr. McGuire stated to

you that he had provided you men your berths on the

steamer "City of Seattle," have you not?

A. Yes, sir.

Q. How about this Mr. McFarland? From what

source did you learn that he was the manager of the

Portland company?

A, Because lie said so himself; that was my source of

information.

Q. What time of day on the 30th of August did you

leave Victoria. A. I did not leave on the 30th.

Q. When did you leave?

A. On the 31st, around 8 o'clock in the morning.

Q. At that time you think that the "Eugene" was at

Port Townsend? A. I don't know.

Q. You stated that the steamer "Eugene" wais at

Port Townisend when you left Victoria on the "Bristol."

A. No, sir.

Q. What did you say?

A. I said that when the "Bristol" left Victoria the

"Eugene" was about four or five miles ahead of us. When
she left Victoria we steamed out a very short time after.

Q. Did you see hier there. A. Yes, sir.

Q. Tell all about it.

A. I was istanding on the wharf near the "Bristol."

The platform of the wharf extends out of the low water.

Q. The ocean wharf?

A. The outer wharf. The "Bristol" was lying along-

side of this wharf; the "Eugene," from where I stood,

came along on the outside of the "Bristol" and she stay-
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ed there maybe 10 minutes, and some of the parties had

a conversation 1 suppose on this subject. Then the

"Eugene'' baciied out and steamed off.

Q. It did not tie up, then?

A. I don't know; from where 1 stood she came on the

outside of the "Bristol." She must have touched the

"Bristol" from the position she was in. Of course 1 was

standing- here on the wharf and the "Bristol" over there

(showing- by gesture the illative positions). Then she

went on up the ocean towards Comox.

Q. And how soon did you overtake her?

A. I should judge the "Eugene" made 4 or 5 miles,

but I am not positive as I don't know much about dis-

tance on the water. We met the "Eugene" somewhere

around there and took her in tow.

Q. Well, what was the reason for taking the boat in

tow? A. Well, I don't know that.

Q. You did not inquire into that as particulaxly as

3^ou did other things.

A. I supposed that was the way they did; I know

nothing about the ocean.

Q. Was she going? A. Yes, sir.

Q. When you went into Comox you went in with this

boat in tow, an<l you went in to get coal?

A. Yes, sir.

Q. Did your boat take coal there or did the "Eugene"?

A. I don't think the "Eugene" did.

Q. You noticed this transfer of outfits from one boat

to the other? A. Yes, sir.

Q. But you don't know whether the "Eugene" took

on coal or not?

A. Well, now, I saw th<^ men working there. I did

not pay particular attention. I did not care about help-

ing; T would watch awhile and then go away awhile, and

rhen come back and watch.

Q. Then you don't know wliether they took coal or

not? A. 1 don't think they did.
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Q. Is it not likely, Mr. Ruff, that the putting of coal

on a boat would attract your attention?

A. Yes, sir.

Q. And did it attract your attention?

A. Yes, sir.

Q. Yet you don't know whether the steamer

'•Eugene" took on coal at Coniox or not?

A. The "Eugene" was out and alongside of us all the

time; she was there on the outside of the "Bristol" all the

time. What she done at night I don't know.

Q. What time did you get to Comox?
A. I should judge 9 or 10 o'clock at night, and left

there around 3 or 4 o'clock, and we were there

—

Q. Which boat left first?

A. The "Eugene" left first. She steamed out ahead

of us.

Q. Now, is it not a fact that no outfits were taken on

the "Eugene" from the "Bristol"?

A. They were handling freight back and forth there,

and that was the expedition that was going to Dawson
(Jity. I saw them handling outfits back and forth.

Q. You did not see your own there?

A. There were 95 of us going on that expedition, and

1 have no idea whether mine was transferred or not, but

1 suppose it was just the same as the others. There were

outfits transferred from the "Eugene" to the "Bristol"

and otlier outfits transferred from the "Bristol" to the

"Eugene."

Q. You say you had an argument with this McPar-

land at Victoria in regard to the space to be allowed you

for ybur baggage or the measurement there, whether you

were to have ship measurement or weight of the goods?

A. Yes, sir.

Q. Now, then, was your baggage there with you on

the "Bristol"? A. I cannot say.

Q. Where were your clothes and other baggage?
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A. They was with me on the "Bristol."

Q. Where your outfit was you have already stated

you could not tell? A. Yes, sir.

Q. Now, when you left Comox the steamer "Eugene"

left before you, and the next time you saw her she was

where?

A. It was Queen Charlotte's Sound we met her, some-

where in the sound. The nex;t morning the sailors

sighted her about the hour of 9 o'clock.

(i. Was she still under weigh?

A. She was waiting for us there.

Q. Anchored?

A. I can't say. They threw her a line and we made
fast the boat again with a steel hawser and towed her.

(2. Then where did you go?

A. Then we went from where we met the "Eugene"

and took her in charge for Dutch Harbor.

Q. And you went into Alert Bay?

A. Returned to Alert Bay.

(2. What sort of weather was it?

A. Rainy weather.

Q. Was it rough?

A. I cannot say it was rough on the water from Co-

mox to Alert Bay.

Q. Gould you tell whether it was or not?

A. W^ell, I don't ccmsider it was rough because if it

had been more of us would have been sick.

Q. Have you ever been to sea before?

A. No, sir.

Q. You are not used to traveling?

A. I liave been around the country lots and on fresh

water lakes, but not on the ocean before.

Q. You don't think it was -rough, then, at all?

A. Not very; 1 should say it was not rough.

Q. Now, you say a number of the pas.sengers went on
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the steamer at Comox and at Alert Baj; was that simply

out of curiosity? A. I was there myself.

Q. When was that, when she was tied alongside of

the "Bristol"? A. Yes, sir.

Q. Afterwards yo^u went over here as a committee-

luan at various times? A. Yes, sir.

Q. Who else was on that committee besides Oaptain

Lewis?

A. I was not acting on that committee. I was on the

committee that wa»s appointed by the miners, what we

(ailed the miners' committee. The same as they liave on

all of these expeditions, a committee to run the affairs

in a business way; that is, to look out for the miners. I

was on that committee.

Q. And the committee of inspection was made up of

what persons?

A. The same as 1 say, one of the officers of the "Bris-

tol," Captain Lewis, and two or three more of the people

in the miners' i>arty.

Q. These people in the miners' pai"ty were not sea-

men, were they?

A. Two were captains—had been captains of vessels.

Q. They made the written report? A. Yes, sir.

Q. To whom did they present that report?

A. The report was not an official report; they just re-

ported on the condition of tlie board on writing, and the

report was to the purser, Johnson, of the "Bristol."

They stated that if we requested to be returned to Vic-

toria—that is, if the "Eugene" would not go, that was

that as the captain decided not to go with the boat, it

was out of the question to go there alone with the "Bris-

tol." We then as a committee asked the captain to turn

arouBd and take us back to Victoria, or some port where

the repairs could be made, and Oaptain Mclntyre and

Mr. McFarland stated that they would take us back un-

der the conditions that we would sign certain papers.
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and we asked him to make out liis papers so we could

see what it meant. We read the papers and put a pro-

test stating that we would sign the paper, but it was un-

der protest that we were compelled to do it.

Q. Then the paper will show just w^hat the protest

was? A. Yes, sir.

Q. Now, that paper was the release of the ship "Bris-

tol"?

(Objected to as not best of evidence.)

A. It was supposed to be; that is, the release read

that they wanted to go back to Victoria, but it was under

protest.

Q. I will ask you what you understood it to be?

A. What I understood it to be was a release of the

"Bristol" from any claims of damages on my part, but

at the same time we had a protest written on it, anf^

Mr. Johnson was willing to let us have it on.

Q. Now, then, when you turned around and went back

to Victoria the "Eugene" stayed with you and she was

made fast, and the purpose of g^ing back to Victoria

was to make repairs as the captain had stated?

A. No, sir.

Q. The Captain wanted to have the boat taken to

some place where the necessary repairs could be made?

A. We turned back to Victoria on account of the

"Eugene" not being in fit condition to go to St. Michaels

as she was.

Q. Then, do I understand that you would not agTee

to go to St. Michaels after the boat was put in repairs?

A. No, sir.

Q. What do I understand you to mean?

A. The understanding was that we wanted to make

some port. We requested to be taken to Victoria, as for

Mr. McFarland it was impossible for him to keep his

contract; that it was useless for us to go any farther

without the "Eugene," as we could not live through the
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winter without our outfits, and there wa« no fuel there.

We could not get to Dawson City; we wanted to come
back.

(Objected to by claimant.)

Q. Now, Mr. lUife, Captain Lewis, of the "Eugene,"

told you that the "Eugene" was not fit to go any further

unless there was repairs; he wanted to go back to some
port where it could be repaired. Do I understand you
that you meant that you were going back to Victoria for

the purpose of having the "Eugene" repaired?

A. No, sir.

Q. You refused, then, to go on after they would get

her repaired? A. No, sir.

Q. You refused to go in order to have the Eugene re-

paired? A. No, sir.

Q. Then what were you going back for?

A. Because we could not get any farther.

Q. Then you did not propose to get any further?

A. Yes, sir.

Q. You did not propose to get to Dawson City?

A. That was for those people to decide. When we

went back to Victoria we still expected to get to Dawson
City, but it was getting too late.

Q. What time did you get back to Victoria?

A. The 8th or 9th of September.

Q. Now, I understand you to say that you never trav-

eled for any great distance on the water?

A. Yes, sir.

Q. Now% a» to going on the "Eugene" at Alert Ba\

and at the last place, Comox, I understand that you went

on simply out of curiosity?

A. The last place, at Alert Bay, it waiS just out of cu-

riosity so far as I was concerned.

Q. Now, there are a number of your friends here who

have similar tickets to the one jow have obtained; are

there any others here w^ho were on the steamer "Bristol"

with you? A. Yes, sir.
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Q. Is there one in the room? Mr. Jacobi, for in-

stance; you have seen him and talked with him in rela-

tion to this case?

A. Yes, sir. I don't know whether he has got the

same ticket or not.

Q. You think, then, that Mr. Gould sold you the only

ticket?

A. I bought U13' ticket from him.

Q. It was a printed form, did you say?

A. 'Part of it was printed and part wrifing.

Q. And is it not the same as Mr. Jacobi's ticket?

A. I saw the ticket from a distance, but not to tell in

any way at all.

Q. You never endeavored to get from any of those

others that ticket to be used in this case? Mr. Jacobi is

here in the room with you, is he not? A. Yes, sir.

Redirect Examination.

By Mr. HOGAN.—Q. Now, beginning where Mr.

Peters left off in regard to the tickets, I understood you

to say in your direct examination that Gould gave you a

written order of some sort? A. Yes, sir.

Q. Was that printed?

A. There was some print and some writing.

Q. Where did you present that?

A. At Victoria.

Q. What became of it?

A. That ticket was taken up and we got another

ticket of D & Co.

Q. Returning to the time of the signing of this paper

on board of the "Bristol" for the return of yourself and

your baggiage, you may give a statement how that came

about. —
A. About returning to Victoria? It was signed by

the passengers on account of the "Eugene" or the state-
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ments made by Captain Lewis and Mr. McFarland that

it was impossible to proc'eed any farther with th(

'^Eug'ene" this year; tliat it would be impossible for him

to furnish any boat to go, or to repair the "Eugene" in

time.

Q. Who was present when he stated that?

A. I guess the 95. I saw lots of faces. They were all

present, I think.

Q. Was that a general statement made to the passien-

gers?

A. That was the general statement made to the pas-

sengers and was so stated by the captain of the "Bristol"

as to continuing of the Journey what he would do.

(Objected to by claimant as not proper redirect exam

ination.)

Q. What did he state?

A. He stated that he would continue his journiey re-

gardless of the "Eugene."

Q. And what would he do with the passengers?

A. He said that he would take the passengers right

up to the Yukon, and if there was any boat to take them

up, and unload them on the shore, and let them do what

they could to get through to the country.

Q. What was done then?

A. He stated that to the committee, that if they

wanted to go back to Victoria, that with Mr. MePar-

land's permission and the signatures of Mr. Johnson and

the rest of the crew, and he would return to Victoria, or

otherwise he would take us up to St. Michaels.

Q. And what did Captain Lewis say in response to the

proposal of Captain Mclntyre?

(Oladmant objects to question as leading.)

A. Captain Lewis stated that if we went to the Yukon

river this winter he says that there was no wood, there

is no lumber, and if we are put off on that shore this win-

ter two-thirds of us will die before spring from exposure

and cold.



74 Joel i\ Gear vs.

Q. Did (Japtiaiii Mcintyre saj iliiit lie would Lake yov.

back?

(Olaiinant objects to question as leading; also as not

proper redirect examination.)

A. He said he would go on to St. Michaels unless we
signed that paper.

Q. I will ask you if anything was stated by McPar-

land at that time with reference to tlie responsibility of

his company and the "Eugene" if you did sign that

paper.

(Claimant objects on the ground that it is not proper

redirect examination, and on further ground of no con-

nection having been shown between Mr. McFarland and

t!he claimant.)

A. Mr. McFarland stated that if we signed the paper

that he would sign it and be responsible for anything

that W'Ould happen to it after we got back.

Q. Responsible to who?

A. To u)S passengers, on account of not being able

to get us up to Dawspn City.

Q. Was the "Eugene" mentioned at that time?

A. It was the Transportation Company; ]ie represent-

ed the company.

Q. Did you say that you signed that j)aper?

A. Yes, sir.

Q. And signed it under protest? A. Yes, sir.

Q. And you were compelled to sign it by these cir-

cumsitances. A. Yes, sir.

Q. I>id McFarland sign it?

A. 'He signed it after we all signed it.

Q. You understood that to be a release to the owners

of the "Bristol"? A. Yes, sir.

Q. Now, as to another matter. There has been some

suggesition here as to McFarland and T^wms of the

"Eugene" desiring time to repair their boat and continue

the journey.
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A. No such proposal was made by tbem tliat said tliey

wanted to get to the nearest port. They decided they
could not do anything this year. Mr. McFarland in

words said that he could not cari-y out his contract this

year.

Q. Now, in case you had gone on to St. Michaels, were
you in any way equipped to pass the winter?

A. Yes, sir.

Q. Were you provided for and provisioned with rea

sonable safety.

(Claimant objects to repeated question, the witness

having definitely answered the question.)

A. As far as equipment, clothing and food were con-

cerned we were im good shape, but not in fuel and such as

that.

Q. How about shelter?

A. We had nothing, the same as I stated we had
nothing; that is Lewis' own statement.

By Mr. HOGAN.—I now wish to examine the witness

Avith reference to the damages he sustained as alleged

ir his libel, at this time having overlooked it in the ex-

amination in chief.

Q. Now, by reason of the failure of this Transporta-

tion Company to keep its agTeement to take you to Daw-
son City, I will ask you whether or not you suffered any

damages or loss, and if so, how much, and in what na-

ture. '

(Claimant objects to question as leading and as calling

for a conclusion of law.)

A. I suffered loss in this way, I suffered loss in not

getting up there and getting to work at mining.

(Claimant objects to any testimony of any damages,

or any measure of damages as wholly incompetent, ex-

cept as to the passage money paid.)

Q. About how much did you pay for your outfit?

A. I paid for my outfit—^it amounted along about

$170 or |180.
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Bv Mr. PETEKS.—It is understood that the objections

of the claimant are rei>eaited to each item of damages.

Q. State how much damage you suffer.

A. Well, I figured on going up there and doing black-

smithing this winter, and I figured that my time was

wor'th at least |15 per day up there. By having provi-

sions enough along to keep me a year I should be able

to make that amount of money every day.

Q. How much time did you lose?

A. I lost from September 15—I suppo.se that was the

time they promised to land us up there—and until now,

and from now on until spring.

Q. Have you done anything in the line of work?

A. No, sir.

Q. Have you been able to get work, have you tried?

A. Yes, sir, but I could get none.

Q. What is your time worth since the date they un-

dertook to deliver you at Dawson City until the pres

ent time?

A. That was the 15th of September. Fully seven or

eight hundred dollars.

Q. How much, if anything, did you lose on your out

fit in value?

A. I had to sell my outfit since I cjime back here. T

lost on the outfit about .f50, betw^een •«40 and ."$50.

Q. Does that include any charges you had to pay?

A. The charges are outside of that.

Q. What charges were there?

A. There were the charges hcTe, and from Victoria

here, drayage, etc. I paid charges in removing my out-

fit and getting it back to here fully .^8.00.

Q. How much did you lose by rea.son of the failure

of the Transportation Company to land you up there?

A. I have lost from the time we left here, tihe 23d of

August, until this date.
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Q. Was your time during that interval worth any-

thing? A. Yes, sir.

Q. How much?

A. I considered it worth, ahs 1 stated, |15 a day to m^e.

il. What is your business?

A. It is a mechanic and machinist.

Q. How long liave you worked at that business?

A. About twenty-seven years.

Q. I will ask you for about how long you were pre-

vented from carrying on that business by reason of this

expedition failing to get to Dawson City?

A. I have been prevented—well, if I had not started

here on my trip I would have left here. I have been

prevented from the time I started on my trip.

Q. How much can you earn at your business?

A. On an average |2.90 per day.

By Mr. PETERS, Claimant's Attorney—We move to

strike all of this line of examination, repeating our ob-

jections as to incompetency and immateriality.

Cross-Examination.

By Mr. PETERS.—Q. Now you say that you lost |15

^j
per day to the amount of seven or eight hundred dollars;

that you expected iby what you understood that a me-

chanic of your ability would get f15 per day in Dawson

City, that is what you meant when you siay you have lost

fl5 per day by not getting up there, is it not?

A. Yes, sir.

Q. Now, you left Victoria on the 31st of August?

A. Yes, sir.

Q. You got back to Victoria on what date?

A. Between the 8th and 9th of September.

Q. So you were gone, all told, eight days?

A. Between eight and nine.

Q. Now, when you got back to Victoria was there not
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a great many miiLeris who outfitted in Victoria for tlie

Klondike regions?

A. Yes, tliere were some in our party outfitted there.

Q. To your knowledge a great many have outfitted

there? A. From all reports they have.

Q. Was there a market for Klondike outfits in Victo-

ria in August and September?

A. I suppose so.

Q. The outfit that you took was. not perishable stuff,

was it? A. Yes, sir.

Q. It was stuff calculated to last you for six months

to a year? A. Yes, sir.

Q. Did you endeavor to sell that outfit to anyone in

Victoria?

A. Not after I found the amount of duty I had to pay.

Q. You did not pay any duty?

A. I did not pay any duty to bring it back.

Q. Then what were the charges of #50 and |8?

A. Well, we have had to take and pay money out here

to get out our manifests, in the first place; then when

we got back from our trip we had to pay money there to

get it out of the ship, and then we had to pay to get it

back to Seattle, and we paid drayage, all of that would

amount to |8.00.

Q. The drayage was a small part? A. Yes, sir.

Q. Now, when did you get it back?

A. I got it back some time in September, the latter

part of September received it here at Seattle.

Q. Where were you from the 9th of September when

you got back to Victoria?

A. Partly in Victoria and partly here.

Q. What were you waiting for?

A. I was waiting to have my fare settled up there.

As soon as I got my freight I came back here.

Q. You were not contemplating to go up to Dawson

City then?
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A. We were figuring if there was any (Chance to get

there.

Q. You did not sell your outfit because you were
waiting to see if the agents of the company could carry

out their contract with you? A. Yes, sir.

Q. Did you have a conversation with the alleged

agents of the company you met over there?

A.

Q. You met them here after returning as well as be-

f»)re you went?

A.

Q. Y^ou knew that they were over here after you re-

turned to Victoria from Oomox?
A. The older McGuire, the president, was at Victo-

ria ; he came over there.

i}. Y'ou stayed at the hotel there in Victoria, then,

from the 8th to the end of September?

A. No, sir, partly there and partly here between

these two points, Victoria and Seattle.

Q. Did you not state in your direct e-xamination that

McFarland would pay for everything that did not

amount to more than |1.25 per day?

A. Yes, sir.

Q. Does that refresh your recollection, and did you

not stay there until the 31st?

A. We are talking about the return. We put up for

our expenses at Victoiria and paid our own expenses here

after we returned. The beginning of the trip was all

paid by those people.

Q. By McFarland?

A. By the Portland Company.

Q, By McFarland? A. Yes, sir.

Q. When you brought your outfit back here your pro-

visions w^ere mostly in unbroken packages?

A. They were all packed the same ais they left here.

Q. What effort did you make'to sell them here at Se-

attle? A. I did sell them.
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Q. To wbom did you sell them?

A. I went down to the people I bouglht the goods from

and returned them to them.

Q. And you lost |50 on those groceries?

A. Not on that alone; I had hardware and medicines

I lost |50 on the whole.

Q. How much did you pay?

A. |190, about that.

Q. And how much did you get from the various par-

ties for it?

A. Some of it I sold to a man at the Western Hotel,

some to the grocery people.

Q. How much did he pay you?

A. I think about |50, including medicines and cloth-

ing that cost about |85 or |80; I returned my provisions,

.^76, to Louch, Augistine & Co., and got |60 in return for

it.

Q. You did not try to sell these things, then, to other

parties going to Alaska?

A. No, sir, only just as I tell you.

Q. There were other parties still going to Alaska,

was I here not? A. Well, yes.

CHARLES RUFF.

Subscribed and sworn to before me this 3d day of Nov.,

1897, in the presence of the attorneys of the respective

parties, and said witness was first duly sworn by me to

testify to the truth, the whole truth, and nothing but

the truth.

[Notarial Seal.] ' G. F. FAY,

Notary Public in and for said State.

TO DAWSON CITY THIS YEAR.

The S. S. "Bristol" to St. Michaels and steamer" "Eu-

giene," St. Michaels to Dawson City, Direct.
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Monday, August 23.

Tliree-fourth'S of a ton of freight and baggage free with

I)aissage.

Fare—Seattle to Dawson Oity, |300.

C. W. Gould, Agent, 619 First Av., Seattle.

It is agreed that the foregoing deposition may be filed

in the above entitled cause and used as evidence therein

at the trial without objections as to the manner of tak-

ing, but reserving objections as to relevancy, materiial-

ity, competency and the like.

Dated Nov. 4th, 1897.

JOHN C. HOGAN,
Attorney and Proctor for Libelanits.

STBUDWIOK & PETEEiS,

Proctors for Claimamt Geer.

[Endorsed]: Deposition of Oharles Ruff. Filed this 5t.h

day of November, 1897. R. M. Hopkins, Clei*k. By A.

N. Mioore, Deputy.

In the District Court of the United States for the District of

Washington, Northern Division.

GASTON JACOBI and CHARLES
^

RUFF,
Libelants,

vs.

THE STEAMSHIP "EUGENE" and

THE PORTLAND AND ALASKA
TRADING AND TRANSPORTA-
TION COMPANY,

Respondents.
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Answer to Amended Libel.

To the Honorable C. H. Hanford, Judge of the aibove-en

titled court:

Joel P, Geer, claimant of the steamship "Eugene," for

his separate answer to amended libel of Gaston Jacob!

and Charles Kuff, reserving unto himself hereby the

right to include in this his defense to said amended libel

matters of law, articulates, propounds, alleges, and de-

nies as follows:

I.

Answering article I of said amended libel, he admits

that at the time of the filing of the original libel herein

the steamship "Eugene" was at Seattle, in the State of

Washington.

II.

Answering article II of said amended libel, he denies

that at all or any of the times mentioned therein said

steamship "Eugene" was owned by the said Portland

anid Alaska Trading and Transportation Company, or

that it was operated by said company in any manner

save as hereinafter s(4 forth, and claimant alleges that

he has no knowledge or information as to whether or not

said Portland and Alaska Trading and Transportation

Company was authorized to do business in the State of

Washington ;and he denies that said company w^as, dur-

ing said time, engaged in business as a common carrier

of passengers, baggage, and freight, between the city of

Seattle, Washington, and Daw^son City, N. W. T., Do-

minion of Canada ;and he denies that during all or any

of said times one E. B. McFarland was the general man-

ager, or C. W. Gould was the agent of said steamship
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"Eugene," or that either w.as duly authorized and em-
powered to enter into any and all contracts, or amy •con-

tracts whatever, on behalf of said steamship "Eugene"
or of said company, for the transportation of passengers,

baggaig-e, and freight from said city of Seattle, Wiashing-

ton, to said Dawson City, N. W. T.

III.

Answering article III of said amended libel, claimiant

denies that on or about the 11th day of August, 1897, or

at any other time whatsoever, or prior or subisequent

thereto, the steamship "Eugene" or its manager or agent

caused It to be publicly or extensively advertised, or at

all advertised, that said steamship "Eugene," in tow of

the steamship "Bristol," would leave Seattle, Washing-

ton^ for Dawson City, N. W. T., on the 23d day of August,

1897, a,s alleged in said amended libel, or in the advertise

nients attached thereto, marked respectively Exhibits

"A" and "B"; and denies that the Portland and Alaska

Trading and Transportation Company was the owner of

said steamship "Eugene" at such time, and claimant has

no knowledge or information as to the publication or

circulation of said advertisements, or the connection

of respondent, the Portland and Alaska Trading and

Transportation Company, therewith, and he denies that

any of said advertisements or matters growing

out thereof consititute any part of the the alleged

contriact between libelants and the Portland and Alaska

Trading and Transportation Company which formed the

basis of said libel.

IV.

Answering article IV of said amended libel, claimant

has no knowledge or information as to the reliance, if
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any, plac^^d by libelants upon said advertisements or

oral it'presentatiims or promises of a like nature, or

otherwise; and lie denies that the same form any part of

^aid alleged contract; and he denies that the owner's of

the "Eugene" made any written or oral representations

or promises whatever to libelants, or otherwise; and he

denies that libelant Gaston Jacobi, on or about the 19th

day of August, 1897, or at any other time, made or en-

tered into a contract with said steamer "Eugene,"

through her owners or otherwise, wherein or whereby
said steamship "Eugene" undertook, prrmiised, or agree<l

to carry libelant from said city of Seattle, Washington,

to said Dawson City, N. W. T., via the port of St. Mi-

chaels.

Denies that said steamiship "Eugiene," throug-h her

owners, manager, or agent, promised or agTeed that said

steamship "Eugene" would leave Seattle, Washington,

on the 24th day of August, 1897, or at any other date or

time, or that she would reach said Dawison Oity not

later than Septemiber 15th, 1897, or at any otiher date or

time whatsoever; and denies that amcmg other things it

was agreed by or between said steamship "Eugene,"

through her owners, agents, or manager, and said libel-

ant, that said steamiship "Eugene" would leave the said

city of Seattle, Waishington, in tow of said steamship

"llristol," or would be towed by said "Bristol" from

Seattle to said port of St. Michaels, Alaska, or that she

agreed to continue said voyage up the Yukon river to

Dawson City, or that she would reach there on Septem-

ber 15th, as aforesaid, or that in consideration of said al-

leged promises, or any promises, libelant engaged pas-

sage on said steamship "Eugene" from Seattle, Wash-

ingi:on, to said Dawson City, or paid therefor passage

money amounting to $300.00, or any sum whatever, for

the conveyance of himself, his baggage, or freight, or

that he received tickets therefor; and denies thait libel-
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ant ever engaged paissage on said steamship "Eugene"
from Seattle, Washington, to Dawson Oity at all; and
claimant hereby calls upon libelant to produce, for in-

s})eetion of this claimant and respondent, the passage

tickets alleged as so received.

V.

Answering article V of said amended libel, claimant

denies tliat there was anv contract whatsoever as alleg-

ed therein, or that on or about the 24th day of August,

1897, or at any other time, said steamship "Eugene" en-

terf>d upon the performance of said alleged contract, or

that she left Seattle in tow of said steamship "Bristol,"

or that she undertook to caiTy libelant or other passen-

gers over the whole of said voyage, or any part thereof,

or that she proceeded upon said alleged voyage for the

distance of upwards of six or seven hundred miles, or any

other distance, up to the coast of Alaska, or that she

abandoned said voyage, or refused to proceed further

thereon or that any such alleged contract existed be-

tween said steamship "Eugene" and libelant, or that

she failed or neglected to keep the same.

VI.

Answering article VI, claimant denies that libelant,

on the faith of said alleged 'representations or agree-

ments, went to a large or any expense to prepare himself

for said voyage or purchased an outfit therefor at an ex-

pense of 1200.00, or at any expense, or that by the failure

on the part of said ship to keep said alleged agreement

it was rendered valueless to him; and (daimant denle?

that libelant is entitled to recover for said alleged

breach damages from anyone for loss of time or hinder-

ance in carrying on his business or work, for the reason
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that the same are too remote and speculative, and fur-

nish no basis for a recovery.

Further answering the libel of said G^aston Jacobi,

claimant alleges:

That prior to the 31st day of July, 1897, Francis B.

Jones and Joel P. Geer, being part owners of the steam-

ship "Eugene," then belonging to the port of Portland,

State and District of Oregon, entered into a contract and

agreement with respondent herein, the Portland and

Alaska Trading and Transportation Oompan}^, in words

as follows, to-wit:

This agreement, made this 81st day of July, 1897, by

and between Francis B. Jones and Joel P. Geer, of

the city of Portland, Multnomah County, Oregon, and

the Portland and Alaska Trading and Transportation

Company of the same place, witne-sseth:

That whereas, the said Francis B. Jones and Joel P.

Geer are desirous of placing the steamer "Eugene," now
plying ais a passenger boat upon the Willamette river,

upon the Yukon river, in the territory of Alaska and the

Northwest Territory of Great Britain, adjoining thereto,

for the purpose of running the said boat upon the said

river;

And whereas, the Portland and Alaska Trading and

Transportation Company are desirous of using the said

boat for the purpose of transporting freight up the Yu-

kon river to Circle City or Dawson.

Now, therefore, in consideration of the premises, and

the further consideration of one dollar in hand paid the

said Francis B. Jones and Joel P. Geer, have, and do

hereby agree to and with the said Portland and Alaska

Trading and Transpoi'tation Company to turn over the

possession of the said steamer "Eugene" to the said Port-

land and Alaska Trading and Transportation Company,

for the purposes aforesaid, of taking the same to and up

the Yukon river to such point of the same as the said
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Portland and Alaska Trading and Transportation Com-
pany may desire, and when the said steamer "Eugene"
has arrived at the terminal point decided upon by the

said Portland and Alaska Trading and Transpor'tation

Company, upon the said river Yukon, and hath discharg-

ed her cargo within a reaisonable time under existing

conditions, the said Portland amd Alaska Trading and

Transportation Coniijany shall turn over the said isteam-

er to the Willamette and Columbia Kiver Towing Com-

pany and Joel P. (xcer, and to there enter a joint traffic

interchange between Portland, Or,, and Dawson City,

Alaska, for the ensuing year, on a basis of 40 per cent

to the steamer "Eugene," and 60 per cent to the Port-

land and Alaska Trading and Transportation Co. of

tlnrougih rates, details of which to be entered into before

sailing from Portland, without charge, coist, or expense

to them. But it is express'ly understood that the said

Portland and Alaska Trading and Transportation Com-

pany do not hereby agree to transfer said steamer safe-

ly to the said Yukon, but only to miake the endeavor so

to do, uising all proper precaution and care in said effort

But if said steamer "Eugene" shall fail to reach the Y^u-

kon river or said point of destination by reason of any

infirmity in tlie character of the steamer, but without

liegligence upon the part of the agents of the siaid Port-

land and Alaska Trading and Transportiation Company,

the latter shall not be responsible in any way for the loiss

of the said steamer or its failure to arrive at the proposed

terminal destination.

And the said Portland and Alaska Trading and Trans-

portation Company, in conisideration of the premlises,

and that the said Francis B. Jones and Joel P. Geer have

jiut the said steamer "Eugene" in to their possession for

the aforesaid purposes, hath and do hereby agree to put

the said boat at their own proper cost, charge and ex-

pense, into such condition as will render it, as far as prac-

ticable seaworthy and safe to proceed upon the high seas
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to the said Yukon river. The said repairs and renewals

necessary to be made to and upon the said steamer "Eu-
gene" to be done at once, and to be satisfactory to the

said Francis B. Jones and Joel P. Geer before the said

steamer leaves the city of Portland.

In testimony whereof, the said Francis B. Jones and
Joel P. Geer, and the Portland and Alaska Trading and
Transportation Company, by its president, have hereun-

to set their hands and seals, and the seal of the said com-

pany. F. B. JONES.
JOEL P. GEER.

H. P. McGTJIRE, For the Portland and Alaska Trading

and Transportation Oo.

That thereafter, and on the 7th day of August, 1897,

the Willamette and Columbia River Towing Company
and said Joel P. Geer, the then owners of said Steam-

ship "Eugene," then lying in the port of Portland, Ore-

gon, and said respondent, the Portland and Alaska Trad-

ing and Transportation Company, entered into a con-

tract relative to said steamship "Eugene," in words as

follows, to-wit:

This agreement, made this 7th day of August, 1897, by

and between Willamette and Columbia River Towing

«

Company, a corporation, and Joel P. Geer, of the city of

Portland, Oregon, and the Portland and Alaska Trading

and Transportation Company of the same place, wit-

nesseth:

That whereas, the said Willamette and Columbia Riv-

er Towing Company and Joel P. Geer are desirous of

placing the steamer "Eugene," now plying as a passen-

ger boat upon the Willamette river, upon the Yukon riv-

er, in the territory of Alaska and the Northwest Terri-

tory of Great Britain, adjoining thereto, for the purpose

of running the said boat upon the said river;

And whereas, the Portland and Alaska Trading and
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Transportation Company are desirous of usi,n«» tlie said

boat for the purpose of transporting freight up the Yu-
kon river to Circle City or Dawson City, Northwest Ter-

ritory.

Now, therefore, in consideration of the premises, and
of tlie repairs, improvements, and money expended by

the Portland and Alaska Trading and Transportation

(J'ompany upon said steamer ''Eugene" in preparing the

said steamer for the sea voyage from Portland to St.

Michaels, Alaska, and the further consideration of one

dollar in hand paid, the said Willamette and Columbia

River Tbwing Company and Joel P. Geer have, and do

hereby aigree to and with the said Portland and Alaska

Trading and Transportation Company to turn over, and

do hereby turn over, the possession of the said steamer

"Eugene" to the said Portland and Alaska Trading and

Transportation Company for the purposes aforesaid, of

taking the same to and up the Yukon river to such point

of the same as the said Portland and Alaska Trading

and Transportadon Company may desire, and when tho

said steamer "Eugene" has arrived at the terminal point

decided upon by the said Portland and Alaska Trading

and Transportation Company upon the said river Yukon,

and hath discharged her cargo, the said Portland and

Alaska Trading and Transportation Company shall turn

over to the said Willamette and Columbia River Tow-

ing Company and Joel P. Geer, without expense to them

so far as transporting said steamer "Eugene" to said

Dawson City, Alaska. But it is expressly understood

rhat the said Portland and Alaska Trading and Trans-

portation Company do not hereby agree to transfer said

steamer safely to the said Yukon, but only to make the

endeavor so to do, using all proper precaution and care

in said effort. But if the said steamer "Eugene" shall

fail to reach the Yukon river or said point of destinatiou

by reason of any infirmity in the character of the steam-

er, but without negligence upon the part of the agents
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of the said Portland and Alaska Trading and Traui*
portution Company, th^ latter shall not be responsible
in any way for the loss of the said steamer or its failure
to arrive at the proposed terminal destination,

Ajud the said Portland and Alaska Trading and Tran.s-

portiation Company, in consideration of the premises, iwi
that the said Willamette and Columbia River Towing
C.nL'pany and Joel P. Geer have put the said steamer
'JMigene" into their possession for the aforesaid pur-

poses, hath and do hereby agree to put the s<ii;l boat -it

their own proper cost, charge, and expense into such con-

tlitiou as will render it, as far as practicable, s..\nv<»rtliy

and safe to proceed upon the high seas to the said Yuk^u
river. In consideration of the money ex[M ndeJ by the

j.iid Portland and Alaska Trading and Transportation

Com]iaijy in the preparation, repairing, and im^jrove-

meiii (.f 111.- >a.c: steamer "Eugene" at tlu -ity if P- rt

land, Oregon, so far as to make her sea worth ^, the Willa-

mette and Columbia River Towing Cou'pauy and Joel P.

Geer hereby enter into an agreement with and hereby

bind themselves to give the passengers and fieighr of-

fered them by the said Portland and Alaska Trading and

lYansportation Company at St. Michaels, or any other

point agreed upon by them at or near the niouth of tJie

Yukon river, the preference of all other pa«^sengers and

freight, and hereby enter into a joint traflic agreement,

for the term of one year frxxm the time said steamer

Eugene" reaches Dawson City, with the Portland und

\]aska Trading and Transportation Compidiy for the

interchange of passengers and freight between I/ortlauil

r>regon, and Dawson City, Northwest 'J'erriiory, and

oiher points upon the Yukon river reachel by said

<>-1(^amer "Eugene," upon the basis of foi-r;. (40) [»er cent

of the gross receipts received from all interchangeable

rias^^engx^rs and freight to Willamette and ('olumbia \Vw-

er Towing Company and Joel P. Geer, and sixty (60) per
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ceut of said gross receipts to the PortianJ and Alaska
Tradinigi and Transportation Company; the feeding and
revenue derived from the passengers, in^l tJje expense of

l)r«iv;ding for them upon said steamer "Eugeae" is n»t

u be included herein.

Jn tetstimony .vhereof, the said Will'iniette and (Joluju-

bia River Towing Company and Joel P. <li,'er, tiuil rhe

I'ortland and Alaska Trading md Traasj^ctrtation Com-

pany, by its president, have hereuntio set their liands

and seals and the seal of the said company.

WILLAMETTE & OOLUMBHA R. T. CO. ISealJ

By F. B. JONES, Presideut [Seal]

In the presence of:

Alex. Sweek.

E. B. McFarland.

WILLAMETTE AND COLUMBIA RIVER TOWING
CO. [Seal]

[Tr'a^dtg1.^?a^LV^rtttfJ^lS] By JOEL P. CxEER. [Seal]

M. S. JONE'S, Secretary.

PORTLAND AND ALASKA TRADING AND TRANS-
PORTATION COMPANY.

[u^.lfa°STor,|"ci^°^-]By W. W. McGUIRE, Sec.

That in pursuance of said contracts, and in conformity

therewith, said owners of said steamship "Eugene" turn-

ed tlie possession of her over unto the said Portland and

Alaska Trading and Transportation Company for the

}>urposes thereof, and not otherwise, and said Portland

and Alaska Trading and Transportation Compamy pro-

ceeded to refit said steamer "Eugene" in accordance :vith

the provisions of said contracts; and claimant avers that

the said "Eugene" was not an ocean ^loing vessel, but a

light draught river steamboat, then plying upon the

waters of the Willamette river in the State of Oregon,

and was well known as such both in the community of

Portland and Seattle, and that her use upou the seas or

any use as carrier of freight, passengers, or baggage was
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never contemplated between her owners and the said

Poi'tland and Alaska Trading and Transportation Com-
l)anY, and that the delivery of said steamboat "Eugene"
by her said owners to said Portland and Alaska Trading
and Transportation Company, of Portland, Oregon, was
in accordance witli said contracts and not otherwise,

and for the purpose of fitting up said vessel and bring-

ing the same from Portland, Oregon, to St. Michaels,

Alaska, between which said latter point and Dawson
City the owners of the "Eugene" and said Portland and

Alaska Trading and Transportation Company desired

ml agreed to operate said boat. That thereafter, and

)efore the departure of said boat from Portland, Oregon,

"he Yukon Transportation Company of Portland, Oregon

<>. corporation organized and existing under the laws of

'he State of Oregon, by purchases from said Willamette

md Columbia River Towing Company and siaid Joel P.

rieer, became the owner of said steamship "Eugene," and

is the owner thereof, and claimant is master and bailee

thereof, on behalf of said owners.

That thereafter said steamboat "Eugene,"' by her ovvii

power, proceeded from Portland to Astoria, in tiie State

of Oregon, and from said latter point was towed by the

tugboiat "Escort" to Port Angeles, in t^he State of Wash-

ington, and from said last-named point proceeded with

her own power to Comox, British Columbia, and at or

about said last-named poiut was taken in tow by the

steamship "Bristol," such towage being for tlie purposes

menti(med in the said contracts of July 31st, ISI)?, and

of August 7, 1807, and not otherwise; and when said

steamboat "Eugene" had proceeded as aforesaid a dis-

tance of 000 or 700 miles from Ooniox, British Columbia,

heavy weather was encountered, and said steamboat

"Eugene" began to strain heavily and spring leaks, and

was compelled to and did return to Port Townsend \u the

State of Washington, and thence proceeded to Seattle,
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Washington, for repairs, at whieb said latter point she

wan lying at the time of her attachment at the instance

of libelants, and this claimant alleges that the libelant

Gaston Jacobi purchased from F. O. Davidge & Oo., at

Seattle, Washington, passage upon the steamship "Bris-

tol," from Victoria, B. C, to St. Michaels, Alaska, thence

operated by said F. C. Davidg€ & Co. under time charter,

and thereafter embarked upon said steamship "Bristol''

together with his freight and baggage, and at the same

time purchased frwm the Portland and Alaska Trading

and Transportation Oompany a ticket from St. Michaels,

Alaska, to Dawson Oity, N. W. T., which this claimant

is informed and believes, and therefore so alleges, read

as follows:

No. 6. Portland and Alaska Trading and Transporta-

Tion Co.

Good for one passage from St. Michaels to Dawson
Oity, N. W. T., via S. S. "Eugene." Name, Gaston Ja-

cobi.

E. B. McFARLAND, Gen. Manager.

And claimant alleges that neither libelant Jacobi nor

his bagga'ge or freight were ever on board the steamer

"Eugene," and that the voyage of said vessel contemp-

lated under said contract evidenced by said ticket was

to begin at St. Michaels, Alaska, and end at D'awson

Oity, N. W. T. ; and that neither said libelant nor said

steamboat "Eugene" ever arrived at St. Michaels, and

that said contract was wholly executory.

And claimant further avers that by reason of the fact

tliat the steamboat "Eugene" was not a seagoing vessel,

and was commonly and generally known as such, neither

said Portland and Alaska Trading and Transportation

Oomp'any, nor owners of said steamboat "Eugene," nor

claimant, ever promised or agreed that said vessel could

in fact undergo the trip to St. Michaels and there place

herself in readiness to proceed up the Yukon river and
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from St. Michaels to Dawson Oitj; and claimant alleges

that no absolute representations or warranty that she

would arrive at St. Michaels on or before September 15,

1897, or at any other time, were made by said Portland

and Alaska Trading and Transportation Company to

libeliant, but only that an attempt would be made to

bring her to said point; and claimant avers that said at-

tempt was so made, and by stress of'weathef said boat

was un'able to proceed to St. Michaels, and was obliged

to abandon the attempt, and return to PoTt Townisend.

And claimant further avers that libelant, prior to the

institution of this suit, released said steamer "BristoJ"

and said F. C. Davidge & Oo. from his contract with

them and said steamship for the conveyance of himself

from Victoria to St. Michaels, and that the conYeyance of

libelant contemplated under said ticket on the steam-

boat "Eugene" was from St. Michaels, Alaska, to Daw-

son City, and not otherwise; and that neither the said

libelant nor said steamer "Eugene" ever arrived at the

port of St. Michaels, at which said point said voyage was

to commence; and claimant further avers that no part of

the passage money alleged as paid was ever paid to or

received by the Yukcm Tranisportation Company of Port-

land ,Oipg(!]i, (Mviii.i' of the "Eugene," or this claimant,

as her mamager.

And for ansAA/ei- to the cause set up by libelant Char-

les Ruff, claimant articulates, propounds, alleges, an<l

denies as follows:

I.

He ado'pts as a part of his said defense to said second

cause of action paragraphs I, II, and III of his answer

to the libel and claim of Gaston Jacobi.

m
Answering article IV of said amended libel, claimant
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has uo knowJedge or iuformation a,s to the reliance, if

any, placed by libelants upon said advertisements or

oral representations or promises of a like nature, or

otherwise, and he deuieij that the same form any part of

said contract; land he denies that the owners of the "Eu-

gene" made any written or oral representations or prom-
ises whatever to libelants, or otherwise; and he denies

that libelant Charles Knff, on or about the 19th day of

August, 1897, or at any other time, made or entered into

a contract with said steamiship "Eugene," through hei-

owner's or otherwise, wherein or whereby said steamship

"Eugene" undc^'took, promised, or agreed to carry libel-

ant from said city of Seattle, Washington, to isaid Daw-
son City, N. W. T., via the port of St. Michaels.

Denies that said steamship "Eugene," through her

owners, manager, or agent, promised or agreed

that said steamslhip "Eug^ene" would leave Seattle, Waslh-

ington, on the 24th day of Aug., 1897, or at any other

date or time, or that she would reach said Dawson Oity

not later than September 15, 1897, or at any other date

or time whatsoever; and denies that among other things

it was agT'ev,}d by or between said steamship "Eugene,"

through her owners, agents, or manager, and said libel-

ant, that said steamiship "Eugene" would leave the said

city of Seattile, Washington, in tow of said steamship

"Bristol," or would be towed by said "Bristol" from Seat-

tle to siaid port of St. Michaels, Alaska, or that she

agreed to continue said voyage up the Yukon river to

Dawson Oity, or that she would reach there on Septem-

ber 1.5, 1897, as aforesaid, or that in consideration of

said alleged promises, or any promises, libelant engaged

passage on said steamship "Eugene" from Seattle, Wash
ington, to said Dawison City, or paid therefor passage

money amounting to |300.00, or any sum whatever, for

the conveyance of hifmseilf, his baggage, or freight, or

that he received tickets therefor; and denies that libel-
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ant ever engaged passage on said steamer "Eugene"
fiom Seattle, Washington, to Dawson aty at all; and
claimant hereby ealls upon libelant to produce for in-

ispection of this claimant and resipondent the passage
tickets alleged as so received.

III.

Answering article V of said amended libel, claimant

denies that tliere wa/s any contract whatsoever as alleg-

ed therein, or that on or about the 24th day of August,

1897, or at any other time, said isteamship "Eugene" en-

tered upon the performance of said alleged contract, or

that Hhe left Seattle in tow of said steamship "Bristol,"

or that she undertook to carry libelant or other passen-

gers over the whole of said voyage or any part thereof,

or that ishe proceeded upon said alleged voyage for the

distance of upwards of six hundred or seven hundred

miles, or any other distance, up to the coast of Alaska;

or that she abandoned said voyage or refused to proceed

further thereon, or that any such alleged contract exist-

ed between said steamship "Eugene" land libelants, or

that she failed or neglected to keep the same.

YI.

Answering article VI, claimant denies that libelant,

on the faith of said representations or agTeements, went

to a large or any expense to prepare himself for said

voyage, or purchased an outfit therefor at an expense of

.|200.00 or at any expense, or that by the failure on the

part of said ship to keep said alleged agreement it was

rendered valueless to Mm; and claimant denies that li-

belant is entitled to recover for said alleged breach

damages from anyone for loss if time or hinderance in

carrying on his business or work, for the reason that the

same are too remote and speculative, and furnish no

basis for a recovery.
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Further iDswering the libel of said Charles Kuff,

claimant alleges:

That prior to the 31st day of July, 1897, Francis B.

Jones and Joel P. Geer, being part owners of the steam-

ship "Eugene," then belonging to the port of Portland,

State and District of Oregon, entered into a contract

and agreement with respondent herein, the Portland

and Alaska Trading and Transportation Company, in

words as follows, to-wit:

This agreement, made this 31st day of July, 1897, b;

and between Francis B. Jones and Joel P. (xeer, of the

city of Portland, Multnomah county, Oregon, and the

Portland and Alaska Trading and Transportation Com-

pany of the same place, witnesseth:

That whereas, the said Francis B. Jones and Joel P.

Geer are desirous of placing the steamer "Eugene," now
plying as a passenger boat upon the Willamette river,

upon the Yukon river in the territory of Alaska, and the

Northwest Territory of Great Britain, adjoining thereto,

for the purpose of running the said boat upon the said

river;

And whereas, the Portland and Alaska Trading and

Transportation Company are desirous of using the said

bioat for the purpose of transporting freight up the Yu-

kon river to Circle City or Dawson.

Now, therefore, in consideration of the premises^ and

the further consideration of one dollar in hianid paid, said

Francis B. Jones and Joel P. Geer have and do hereby

agree to and with the said Portland and Alaska Trading

and Transportation Company to turn over the possess-

ion of the said steamer "Eugene" to the said Portland

and Alaska Trading and Transportation Company for

the purposes aforesaid, of taking the same to and up the

Yukon river to such point of the same as the said Port-

land and Alaska Trading and Transportation Company

may desire, and when the said steamer "Eugene" has ar-
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rived at the terminal point decided upon by the ^aid

Portland and Alaska Trading and Transportation Unn
pany, upon the said river Vukon, and hath dischargi'd

her cargo within a reasonable time under existing con

ditions, the said Portland and Alaska Tradini>- and
Transportation Company shall turn over thesaid steam
er to the Willamette and (Columbia River ToAvlng Com-
pany and Joel P. Geer, and to there enter a joint traffic

interchange between Portland, Or., and Daw^son City,

Alaska, for the ensuing year, on a basis of 40 per cent to

the steamer "Eugene," and 60 per cent to the Portlan<l

and Alaska Trading and Transportation Company of

through rates, details of which to be entered into before

sailing from Portland, without charge, cost, or expense

to them. But it is expressly tmderstood that the sai^l

Portland and Alaska Trading and Transportation Com-

>any do not hereby agree to transfer said steamer safe-

ly to the said Yukon, but only to make the endeavor so

to do, using all proper precaution and care in said effort.

But if said steamer "Eugene" shall fail to reach the Yu-

kon river or said point of destination by reason of any

infirmity in the character of the steamer, but without

negligence upcm the part of the agents of the said P(vrt-

land and Alaska Trading and Transportation Company,

the latter shall not be responsible in any way for the loss

of the said steamer or its failure to arrive at the pro^pos-

ed terminal destination.

And the said Portland and Alaska Trading and Trans-

portation Company, in consideration of the premises,

and that the said Francis B. eTones and Joel P. Ceer have

put the said steamer "Eugene" into their possesision for

the aforesaid purposes, hath and do hereby agree to put

the said boat at their own proi>er cost, charge, and ex-

pense into such condition as will render it, as far as

practicable, seaworthy and safe to proceed upon the

high seas to the said Yukon river. The said repairs and

renewals necessarv to be made to and upon the said
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steamer "Eugene" to be done at once, and to be satisfac-

tory to the said Francis B. Jones and Joel P. Geer be-

fore the said steamer leaves the city of Portland.

In tes-timony whereof, the said Francis B. Jones and

Joel P. GeeT, and the Portland and Alaska Trading-

and Transportation Oompany, by its president, have

hereunto set their hands and seals, and the seal of the

said company.

F. B. JONES.
JOEL P. GEER.
H. P. McGUIRE,

For the Portland and Alaska Trading and Transporta-

tion Co.

That thereafter, and on the 7th day of August, 1897,

the Willamette and Columbia River Towing Company

and isaid Joel P. Geer, the then owner of said steamship

"Eugene," then lying in the port of Portland, Olregon,

and said respondent, the Portland and Alaska Trading

and Transportation Company, entered into a contract

relative to said steamsJiip "Eugene," in words as follows,

to-wit:

This agTeement, made this 7th day of August, 1897,

by and between Willamette and Columbia River Towing

Company, a eorporation, and Joel P. Geer, of the city of

Portland, Oregon, and the Portland and Alaska Trad-

ing and Transportation Compainy of the same place, wit-

nesseth

:

That whereas, the said Willamette and Columbia Riv-

er Towing Company and Joel P. Geer are desirous of

placing the steamer "Eugene," now plying as a passen-

ger boat upon the Willamette river, upon the Yukon

river, in the territory of Alaska and the Northwest Ter-

ritory of Great Britian, adjoining theireto, for the pur-

pose of running the said boat upon the said river;

And whereas, the Portland and Alaska Trading and

Transportation Company are desirous of using the said
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boat for the purpose of transporting freight up the Yu-
kon river to Circle City or Dawson City, Northwest Terri-

tory;

Now, therefore, in consideration of the premises, and
of the repairs, improvements, and money expended by

the Portland and Alaska Trading and Transportation

Company upon said steamer "Eugene" in preparing the

said steamer for the sea voyage from Portland to St.

Michaels, Alaska, and the further consideration of one

dollar in hand paid, the said Willamette and Columbia

Kiver Towing CVimpany and Joel P. Geer, 'have, and do

hereby agree to and with the said Portland and Alaska

Trading and Transportation Company to turn over, and

do hereby turn over, the possession of the said steamer

"Eugene" to the said Portland and Alaska Trading and

Transportation Company for the purposes aforesaid, of

taJiing the same to and up the Yukon river to such point

of the same as the said Portland and Alaska Trading

and Transportation Company may desire, and when the

said steamer "Eugene" has arrived at the terminal

point decided upon by the said Portland and Alaska Trad

ing and Transportation Company upon the said river

Yukon, and hath discharged her cargo, the said Portland

and Alaska Trading and Transportation Company shall

turn over to the said Willamette and Columbia River

Towing Company and Joel P. Geer, without expense to

the^m, so far as transporting said steamer "Eugene" to

said Dawson City, Alaska. But it is expressly under

stood that the said Portland and Alaska Trading and

Tran.s|>ortation Company do not hereby agree to trans-

fer said steamer safely to the siiid Yukon, but only to

make the endeavor so to do, using all proper precaution

and care in said effort. But if the said steamer "Eugene"

shall fail to reach the Yukon river or said point of desti-

nation by reason of any infirmity in the character of the

steamer, but without negligenee upon the part of the
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agents of the said Portland and Alaska Trading and

Transportation Company, the latter shall not be re-

sjwnsible in any way for the loss of the said steamer or

its failure to arrive at the proposed terminal destination.

And the said Portland and Alaska Trading- and Trans-

portation Oompany, in consideration of the premises,

and that the said Willamette and Ciolumbia River Tow-

ing Company aind Joel P. Geer have put the said isteam-

er "Eugene" into their possession for the aforesaid pur-

poses, hath and do hereby agree to put the said boat at

their own cost, charge, and expense into such condition

as will render it, as far ais practicable, seaworthy and

safe to proiceed upon the higih seas to the Yukon river.

In consideration of the money expended by the said

Portland and Alaska Trading and Transportatiou Com-

pany in the preparation, repairing, and improvement of

the said .steamer "Eugene" at the city of Portland, Ore-

go'n, so as to make her seaworthy, the Willamette and

Columbia River Towing Company and Joel P. Geer here-

by enter into an agreement with and hereby bind them-

selves to give the passengers and freight offered them by

the said Portland and Alaska Trading and Transporta-

tion Company at St. Michaels, or any other point agreed

upon by them at or near the mouth of the said Yukon

river, the preference of all other passengers and freight,

and hereby enter into a joint traffic agreement for the

term of one year from the time said steamer "Eugene"

reaches Dawson City, with the Portland and Alaska

Trading and Transportation Company, for the inter-

change of passengers and freight between Portland, Ore-

gon, and Dawson City, Northwest Territory, and other

point's upon the Yukon river reached by said steamer

"Eugene," upon the basis of forty (40) per cent of the

gross receipts received from all interchangeable passen-

gers and freight to Willamette and Columbia River Tow-

ing Company and Joel P. Geer, and sixty (60) per cent of
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said gross receipts to the Portland and Alaska Trading

and Tramsiportation Company, the feeding and revenues

derived from the passengers, and the expenses of pro-

viding for them upon said steamer "Eugene," is not to be

included herein.

In testimony whereof, the said Willamette and Colum-

bia River Towing Company and Joel P. Geer, and the

Portland and Alaska Trading and Trans»portation Com-

pany, by its president, have hereunto set their hands and

seals and the seal of the said company.

WILLAMETTE ANiD COLUMBIA R. T. CO. [Seal]

By F. B. JONES, [Seal]

President.

In presence of:

Alex Sweek.

E. B. McFarland.

WILLAMETTE AND COLUMBIA RlIVEiR TOWING
CO.

By JOEL P. GEER. [Seal]

rFeai of Portland and Aiaska-|]y| g_ JONES, Secretary.
LTrading and Transportation Co. J ' «'

PORTLAND AND ALASKA TRADING AND TRANS-
PORTATION COMPANY.

[n^lt ^ivr^K^i^fco^"''
^°'-] By W. W. McGUIBE, Bee.

That in pursuance of said contracts, and in conformity

therewith, said owners of said steamship "Eugene" turn-

ed the possession of her over unto the said Portland and

Alaska Trading and Transiportation Company for the

purposes thereof, and not otherwise, and said Portland

and Alaska Trading and Transportation Company pro-

ceeded to refit said steamer "Eugene" in accordance with

the provisions of said contracts; and claimant avers that

the said "Eugene" was not an oceam going vessel, but a

light draught river steamboat, then plying upon the

waters of the Willamette river in the State of Oregon,

and generally known as such in the community of Port-
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land and Seattle, and that her use upon the seas or any
use as carrier of freight, passengers, or baggage was nev-

er contemiplated between her owners and the said Port-

laud and Alaska Trading and Transportation Oompany,
and that the delivery of said steamboat "Eugene" by her

said owners to said Portland and Alaska Trading and
Transportation Company, of Portland, Oregon, was in

accordance with said contracts and not otherwise, and
for the purpose of fitting up said vessel and bring the

same from Portland, Oregon, to St. Michaels, Alaska, be-

tween which said latter point and Dawson City the own-

ers of the "Eugene" and said Portland and Alaska Trad-

ing and Transportation Company desired and agreed to

operate said boat. That thereafter, and before the de-

i)arture of said boat from Portland, Oregon, the Yukon
lYansportation Companj^, of Portland, Oregon, a corpo-

ration organized and existing under the laws of the

State of Oregon, by purchases from said Willamette and

Columbia River Towing Company and said Joel P. Geer,

became the owner of said steamship "Eugene," and is the

owner thereof, and claimant is master and bailee there-

of, on behalf of said owners.

That thereafter said steamboat "Eugene," by her own

p«)\ver, proceeded from Portland to Astoria, in the Staff

of Oregon, and from said latter point was towed by the

tugboat "Escort" to Port Angeles, in the State of Wash-

ington, and from said last-named point proceeded with

her own power to Comox, British Columbia, and at or

about said last-named point was taken in tow by the

steamship "Biristol," such towage being for the purposes

mentioned in the said contract of July 31st, 1897, and of

August 7, 1897, and not otherwise; and when said steam-

boat "Eugene" had proceeded as aforesaid a distance of

600 or 700 miles from Comox, British Columbia, heavy

weather was encountered, and said steamboat "Eugene"

began to strain heavily and spring leaks, and was com-
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pelled to, and did, return to Port Townsend in the State

of Washing-ton, and thence proceeded to Seattle, Wash-
ington, for repairs, at which said latter point she wa« ly-

ijig at the time of her attachment at the instance of li-

belants, and tills claimant alleges that the libel-

ant Gaston Jacoibi purchased from F. 0. Davidgie &
Vi)., at Seattle, Washington, passage upon the steamer

''Bristol," then operated by said F. C. Davidge & Oo. un-

der time charter, from Victoria, B. C, to St. Michaels,

Alaska, and 1J:iereafter embarked upon said steamship

"Bristol," together with his freight and baggage, and at

the same time purchased from the Portland and Alaska

Trading and Transportation Company a ticket from St.

Michaels, Alaska, to Dawson City, N. W. T., which this

claimant is informed and believes, and therefore so al-

leges, read as follows:

No. 6. Portland and Alaska Trading and Transporta-

tion Co.

Good for one passage, from St. Michaels to Dawson

City, N. W. T., via S. S. "Eugene." Name, Gaston Jacobi.

E. B. McFARLAND, Gen. Manager.

Signed, E. B. McFarland, General Manager.

And claimant alleges that neither libelant Jacobi nor

his baggage or freight were ever on board the steamer

"Eugene," and that the voyage of said vessel contemplat-

ed under said contract evidenced by said ticket was to

begin at St. Michaels, Alaska, and end at Dawson City,

N. W. T. ; and that neither said libelant nor said steam-

boat "Eugene" ever arrived at St. Michaels, and that

said contract was wholly executory.

And claimant further avers that by reason of the fact

that the steamboat "Eugene" was not a s<?agoing vessel,

and was commonly and generally known as such, neither

said Portland and Alaska Trading and Transportation

Company nor the owners of said steamboat "Eugene,"

nor claimant, ever promised or agreed that said vessel



Gaston Jacohi and Charles Ruff et al. 105

could in fact undergo the trip to St. Michaels, and there

place herself in readiness to proceed up the Yukon river

and from St. Michaels to Dawson Oity; and claimant al-

leges that no absolute representations or warranty that

she would arrive at St. Michaels on or before September

15, 1897, or at any other time, were made by said Port-

land and Alaska Trading and Transportation Company
to libelant, but only that an attempt would be made to

bring her to said point; and claimant avers that said at-

t(Miipt was so made, and by stress of weather said boat

was unable to proceed to St. Michaels, and was obliged

to abandon the attempt and return to Port Townsend.

And claimant further avers that libelant, prior to the

institution of this suit, released said steamer "Bristol"

and said F. 0. Davidge & Co. from his contract with

them and said steamship for the conveyance of himself

from Victoria to St. Michaels, and that the conveyance

of libelant contemplated under said ticket on the steam-

boat "Eugene" was fro'm St. Michaels, Alaska, to Daw-

son City, and not otherwise; and that neither the said li-

belant nor said steamer "Eugene" ever arrived at the

port of St. Michaels, at which said point said voyage was

to commence; and claimant further avers that no part of

the passage money alleged as paid was ever paid to or

received by the Yukon Transiportation Company, owner

of the "Eugene," or this claimant, as her manager.

Wherefore, having fully answered unto the said libels

of Gaston Jacobi and Charles Ruff, claimant prays that

the same may be dismissed and possession of the steam-

ship "Eugene'^ surrendered to claimant; and that he may

recover of and from libelants and their sureties his costs

and disbursements and expenses herein.

STTllTDWICK & PETERS,
WILLIAMS, WOOD & LINTHIOUM,

Proctors for Claimant.
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United States of America,
>

District of Washington,

State of Washington, ;

County of King,
)

I, Joel P. Geer, being first duly sworn, say that I am
the above-named claimant, and that the above and fore-

going answer is true, as I verily believe.

JOEL P. GEEK.

Subscribed and sworn to before me thii^ 4 day of No-

vember, 1897.

W. A. PETEKS,
Notary Public in and for Washington, Residing at

Due service of the within answer by certifie<l copj'^, as

prescribed by law, is hereby admitted, at Seattle, Wn.,

Nov. 4, 1897.

JOHN C. HOGAN,
Proctors for Libelants KnlT and Jacobi.

[Euflorsed]: Answer of Joel P. Geer, claimant. Filed

Nov. 5, 1897. K. M. Hopkins, <Merk. By A. N. Moon^

Deputy.
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In the District Court of the United States for the District of

Washington, Northern Division.

GASTON JAOODI and OHAiRLES

RUFF,
Libelants,

vs.

THE STEAMSHIP "EUGENE" et

al.

Respondents.

And JOEl. P. GEER,

Claimant.

Notice to Set Cause for Trial.

To the above-named Claimant, Joel P. Geer, and to

Strudwick & Peters and Williams, Wood and Lintlii-

cum, his Attorneys and Proctors:

Take notice that at the courtroom of the above-named

court, in the city of Seattle, Wash., on the 6th day of

Nov., 181)7, at the hour of 10 o'clock A. M. of said day, or

as soon thereafter as counsel can be heard, the libelants,

in the above action will apply to the above-named court

to set down the said cause for trial upon the issues there-

in, and for an order in said cause referrtng the same to a

comimissioner or master of said court, to take down the

testimony therein and to report the same to the Court.

Dated Nov. 5th, 1897.

JOHN C. HOGAN,
Attorney and Proctor for Libelants.

'Service of copy admitted this 5th day of Nov., 1897.

STRUDWICK & PETERS,
Proctors for Claimant.

[Endorsed]: Notice to set for trial. Filed Nov. 5, 1897

In the U. S. District Court. R. M. Hopkins, Clerk. By A.

N. Moore, Deputy.
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In the District Court of the United States for the District of

Washinyton, Northern Division.

GASTON JAOOBI and OHARLES \

EiUFP,

Libelants,

V'S.

THE STEAMSHIP "EUGENE,"

THE POGRTLAND AND ALASKA I

TRADING AND TKANlSPORTA-

TION CO.,

Respondents.

Order or Reference.

The above-entitled action coniino- on to be beard upon

the motion of the libelants therein for an order of refer

tnce in said cause to take the testinnony and evidence

therein and report the same to the Court, and the parties,

bv tlieir respecti\'e attorneys, being' present in court and

heard, and the Court being fully advised,

It is ordered that said cause be, and the same hereby

is, referred to A. i\ Bowman, a conimis>:io.ner of this

court, who is liereby authorized and directed to take the

testimony and evidence in this cause upon the issue;

tiierein, and report the same to this ("ourt with due dili-

ixence.

Dated Nov. G, J 897

C. H. HANFORD, Judge.

[Endorsed]: Grder of Reference. Filed Nov. 6, 1897.

In the U. S. Disti-ict Court. R. M. Hopkins, Clerk. By

A. N. Moore, Deputy.



Oastm JacoU and Charles Ruff et al. 109

In the District Court of the United States for the District of

Washington, Northern Division.

GASTON JACOBI and CHARLES

RUFF,
*

•

Libelants,

THE STEAMSHIP "EUGENE,'' (

THE PORTLAND AND ALASKA

TRADING AND TRANSPORTA-

TION CO.,

Resipondents.

Replication to Claim and Answer of Joel P Gc^r

To the Hon. C. H. Hanford, Judge of the above-named

Court

:

The replication of Gaston Jacobi and Charles Ruff, li-

belants to the claim and answer of Joel P. Geer, claimant

and respondent, alleges, that they will aver, maintain,

and prove their libel to be true, certain, and sufficient-,

and that the said claim and answer of said claimant and

respondent is uncertain, untrue, and insufficient

That as to whether or not, on or prior to the 31st day of

July, 1897, Francis B. Jones and Joel P. Geer entered in-

to a contract or agi'eement with the respondent, the

Portland and Alaska Trading and Transportation Co., as

set out on pages 5, 6, and 7, and 17, 18, and 19 of the said

answer and claim, these libelants have no knowledge or

information sufficient to form a belief, and therefore

they deny the same; and they deny that there-

after on the 7th day of August, 1897, or at any

other time, the Willamette and Columbia River
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Tomng Company and Joel P. Geer were thie

owners of the said steamship "Eugene," or that on

said date, or at any other time, thej^ entered into the con-

tract with the said respondent set out on pages 8, 9, and

10, and 10, 20, 21, and 22 of said answer and claim; these

libelants deny that thereafter, and before the departure

of said steamship "Eugene" from Portland, or at any

other time, the claimant, the Yukon Transportation Com-

pany, by purchase from the Willamette River Towing

Company and Joel P. Geer, became the owner of said

steamship "Eugene," or in any other manner became

such owner, and deny that said company is such owner,

and deny that said Joel P. Geer is the master or bailee

thereof on behalf of the owners.

That they admit that the said "Eugene" was towed

from Astoria, Oregcm, to Port Angeles, Washington, by

the tugboat "Escort," but deny that the said "Eugene"

proceeded by her own power to Comox, B. C, but allege

the truth to be that said "Eugene" was at all times, after

leaving Victoria, B. C, towed by the steamship "Bris-

tol," mentioned in the libel herein; that they deny that

heavy weather was encountered after proceeding a dis-

tance of GOO or 70 miles from Comox, B. C, or at any oth-

er time in said voyage, or that by reason thereof the said

"Eugene" sprung a leak, but allege the truth to be that

the said "Eugene," contrary to the representations made

to libelants and to the contract in her behalf made with

libelants, was unseaworthy, and wholly unfit to proceed

upon voyage by reason of her infirm, unsafe, and broken

condition.

That libelants deny that they purchased tickets of F.

C. Davidge & Co., of Seattle, Washington, as alleged on

pages 12 and 24 of said answer and claim, but allege that

the passage money was paid by them to C. W. Gould &
Co., agents of the said resix»ndents, the Portland and

Alaska Trading and Transportation Company, and of
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said ''Eugene/' for a continuous "voyage fi'om Seattle,

VVasliington, to said Dawson City, N. W. T.

That replying to the allegations in the said answer on

the bottom of page 13 and the bottom of page 25, where-

in it is alleged that libelants released the steamship

"Bristol," libelants deny the same and each and every al-

legation thei'eof, and allege the truth to be that they

signed a certain paper exhibited to them on board the said

"Bristol" at sea, but that the signing of said paper was

done under du-ress, and by the threats and compulsion of

the master of the said "Bristol," that if they would not

sign the same said master would land libelants on the

coast of Alaska, and leave them there to pass the winter

without any suitable shelter, fuel, or provisions, so that

their lives would be imperiled by exposure in that severe

climate, without mioney, or means if they ihad money to

leave said place, and said paper was signed after the said

"Eugene" had abandoned and given up said voyage, and

rendered it impossible for libelants to get to Dawson

City that year, and libelants protested against the sign-

ing of the same at all times, and when the same was sign-

ed, the said E. B. McFarland, manager of the said "Eu-

gene," and Captain TiCwis, the master thereof, were both

present and advised libelants to sign the same, assuring

libelants that so signed under duress and against their

protest, said paper was void and of no validity, and said

McFarland and Lew^is representing to libelants that if

they would sign the same, the said "Eugene" would ais-

sume all responsibility for the failure of said voyage, and

would be liable and responsible to libelants for a return

of their piassage money and the damages for such failure,

and libelants say that they never voluntarily released

the said "Bristol" or signed any paper to that effect.

That libelants deny each and every aillegation of af-

firmatiA-e matter contained in said answer and claim not

hereinbefore specifically denied.
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And libelants humbly prav as in and by their libel they

have already prayed.

gaston jacobi,
chaki.es ruff,

By JOHN C. HOOAN,
Their Proctor and Attorney.

State of Washington, ^

King County.
j

Gaston Jacobi, being first duly sworn, on oath says

that he is one of tlie libelants named in the foregoing ac-

tion, and that he makes this affidavit in his own and his

colibelanfs behalf; that he has read the foregoing repli-

cation, knows the contents thereof, and that the same is

true, as he verily believes.

GUSTAV JACOBI.

Subscribed and sworn to before me this 8th day of

Nov., 1897.

[Notarial Seal] JOHN C. HOGAN,
Notary Public in and for said State, Residing at Seattle,

Wash.

Due service admitted Nov. 8th, 1897.

STRUDWICK & PETERS,
Attorneys for Respondents.

[Endorsed]: Replication. Filed Nov. 10, 1897. In the

U. S. District Court. R. M. Hopkins, Clerk. By A. N.

Moore, Deputy.
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In the District Court of the United States, District of Wash-

ington, Northern Division.

GASTON JAjCOBI and CHARLES
RUFF,

Libelants,

vs.

THE STEAMSHIP "EUGEiNE" and

JOEL P. GEER,
Claimant,

Stipulation.

It is hereby stipulated and agreed by and between the

parties to the above-entitled action that upon the filing

of this stipulation the above cause may be set down for

trial by the Court so as to be tried on the 27th day of No-

vember, 1897, or on as early a date thereafter as the

Court may fix. It is further stipulated that the cause as

to the intervening libelants herein shall be submitted

and tried at the same time as the principal cauise, and

shall abide the issues therein. That the answer of claim-

ant herein shall stand as the answer to intervening li-

bel, and all evidence introduced in reference to libelants

Jacobi and Ruff shall be considered as applying also to

intervening libelants; and all evidence on behalf of

claimant shall be considered against said intervening li-

belants.

Nov. 20, 1897.

STRUDWICK & PETERS, and

WILLIAMS, WOOD & LINTHIOUM,
Proctors for Claimant.

JOHN C. HOGAN,
Proctor for Libelaints.

PATTERSON & EASLY,
For Intervening Libelants and for Libelants.
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[Endorsed]: Stipulation. Filed Nov. 24, 1897. In the

U. S. District Court. R. M. Hopkins, Clerk. By H. M.

Walthew, Deputy.

In United States District Court for the District of Washing-

ton, Northern Division.

GUSTAVE JAOOBI and CHARLES
RUFF,

Libelants,

vs.

THE STEAMSHIP "EUGENE,*'

and THE PORTLAND AND
ALASKA TRADING AND
TRANSPORTATION CX)MPANY,

Respondents.

JOEL P. GEER,
CLaimant.

> No. 1128.

Testimony.

To the Hon. C. H. Hanford, Judge of the above-entilie<l

court:

Your Commissioner, upon the reference heretofore

made, respectfully submits the following- report:

That on November 12i.h, 1897, by agreement of parties,

the hearing of testimony was begun, and the following

proceedings liad:

LIBELANT'S TESTIMONY.

GUSTAVE JACOBI, one of libelants, being duly

sworn, testified in their behalf as follows:

Q. By Mr. HOGAN.—You are one of the libelants in

thi|s case, are you? A. Yes, sir.
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Q. What is your age? A. I am forty-three.

Q. Where are you living at the present time?

A. In Seattle.

Q. When did you come to Seattle?

A. I came to Seattle the first part of July.

Q. From what place? A. From New York.

Q. What is your buslnesis or trade?

A. I am a eigarmaker.

Q. Are you acquainted with the steamship "Eugene"?

A. Yes, sir.

Q. When did you first know the "Eugene"?

A. I first came to know that vessel when I seen it ad-

vertised in the "P. I."

Q. About what date?

A. It was advertised right along. From about tlie

10th of August up.

Q. W%at year? A. This year, 1897.

Q. What was your business in coming to Seattle?

A. My purpose was to come to Seattle and go to Daw-

son City.

Q. Did you have any business with the steamship

"Eugene" through its owners or representatives?

A, Yes, sir.

Q. What was that business?

(Objected to by counsel for claimant until the witness

has shown with what persons he had the business, and

also shown their competency to contract for the "Eu-

gene.")

Q. State what business you had, just; briefly.

A. I took passage on the "Eugene."

Q. From what place? A. From Seattle.

Q. To what place? A. To Dawson City.

(Proctor for claimant moves to strike the answer of

the witness as not responsive to the question.)

Q. Now, you may go on and state how you came to

take passage from Seattle to Dawsion City, and state the

facts that led to it.
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A. I came here with the intention to g^ to Dawson
City to take passage on the best boat, where I thought it

would be possible to get thei-e. Between August IGth,

and, I guess, it was around in that neighborhood, I seen
an advertisement in a pai>er, that the "Eugene" was go
ing to make a trip from Seattle to Dawson City, to be
towed up by the "Bristol."

(Proctor for claimant objects to what the witness saw
in the newspapei" as incompetent, irrelevant, and imma-
terial. Proctor for the libelants proposes to show later

that it was there by authority. Piroctor for claimant re-

news the objection.)

A. So, after I inquired, I found out that particulars

can be found out in the ticket office, J. Grould, First aven-

ue, so I went there and inquired. When I got there, Mr.

McGuire was the president

—

Q. Who is Mr. McGuire?

A. Mr. McGuire is the promoter of the Portland and

Alaska Transportation and Trading Citmpany—he is one

of the promoters.

Q. Do 3^ou know what, if any, office he holds in that

company?

A. He is president of the company, so Mr. Gould told

me.

(Proctor for claimiant objects to the testimony as in-

competent, on the gTound that it would not bind the cor-

poration.)

Q. What was said and done at Gould's office then?

A. I told Mr. Gould, if lie thouoiht it was possible for

me to get a safe passage from Seattle to Daw»on City

—

so the gentleman told me, that he thought there was the

best and th(^ last chance, with the sternwheel boat "Eu-

pene" to be towed up by the "Bristol," and by my payinu

SROO, being secured to be landed in Dawson City, with

1,500 pounds of provision. Mr. Gould told me after I in-

quired about—I being a strangM^r here—what kind of a
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coiiipaiiy it was, Mr. Gould stated that it was the best

company, and being sure and secure that if I bought a

ticket in his office that I would be safe with my 1,500

pounds of provision, to be landed in Dawson City thi^

fall. Furthermore, I inquired about my outfit and all

that was necessary for me to do to get everything bere

in shape in Seattle, which was necessary for my trip,

Mr. Gould advised me to inquire of Mr. McGuire, so Mr.

McGuire told me that I ought to go to work and buy my
ticket, pay the mone}^ for it, and go to work and get my
outfit, send my outfit down to the wharf when done, and

go as soon as possible on board the "Seattle," which was

going to take me over to A^ictoria, where the "Bristol"

would be ready on the 24th of August, to start with the

"Eugene" in tow for a trip to the mouth of the Yukon

river, where the boat "Eugene" will take us off the

"Bristol" and land us on or before the 15th of September

in Dawson City.

Q. I would like to ask you if Mr. McGuiire mentioned

any wharf where you were to deliver the goods.

A. He told me to take my goods down to the wharf,

where the Victoria boat in Seattle leaves.

Q. Do vou know tbe name of that wharf?

A. I do not know the name of that wharf; I have for

got it.

Q. I will ask you if it was the Yesler Wharf.

A. It was the Yesler Wharf.

Q. And what further did he say about them after you

delivered them there?

A. I bought my ticket and paid the money for it;

after I had my outfit in shape, Mr. Cooper and Levy, the

place where I bought my outfit, I went back to Gould's

office and T inquired for Mr. McGuire. After I met the

gentleman I told him that I had my outfit, everything

was in complete shape, anid I was ready to go, so Mr. Mc-

Guire told me to go to work and get my—send my whole
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outfit down to the wharf, the Yesler Wharf, and that was
all that was necessary for me to do. Of course, just as

soon as I would deliver my goods at Yesler Wharf, the

Portland and Alaska Transportation Company would

take care of it, and 1 would not have any more trouble or

bother whatever with it until we reached our destination,

Dawson City.

Q. Was anything said as to the marking of these

goods by Mr. McGuire?

(Objected to by proctor for claimant as leading.)

A. He told me to mark the goods '^S. S. 'Eugene,'

Dawson City," and my name.

Q. State whether or not you marked them thait way?

A. We did mark them that way.

Q. What did you do with reference to the delivery of

these goods, afterwards, if anything?

A. I done just exactly as Mr. McOuire told me to do.

and furthermore he told me, after I had asked him aibout

my going over, and he says, "The sooner j'^ou go over, t'be

better it will be for you, because there will be a rush";

so I left.

Q. And before you leave that, I would like to ask you

if you have these advertisements that you saw in the pa-

pers advertising this trip?

A. Yes; I found part of them and I have got them

right here—^the whole outfit.

Q. Are these the papers? A. Yes, sir.

Q. How many of them are there?

A. Ten, I believe.

(Proctor for libelants offer papers identified by the

witness in evidence. Proctor for the claimant objects

to the admission of these advertisements in evidence on

the ground that they are irrelevant, incompetent, and

immaterial, and no proper ground has been laid for their

admission. The source of their publication or distribu-

tion is not shown, nor any such source as to bind the
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claimant or the steamer "Eugene." Furthermore, ^he

alleged advertisements and articles are fragmentary ev-

idence. Pro-ctor for libelant states that he exipects to

show by other witnesses that these advertisements were

published by the authority of the steamship "Eugene"

and her managers and owners. Proctor for claimant re-

news his objection, and makes the further objection that

they aire irrelevant and immaterial, for the reason that

it is not shown that the witness acted on and had reliance

on the advertisements.)

Q. I wil ask you about these clippings, Mr. Jacobi;

from what papers were they taken?

A. I took them from the "Post-Intelligencer" of Seat

tie.

Q. I will ask you whether or not they include the

whole article in every case.

(Objected to by proctor for claimant as grossly leading

and further, for the reason that the paper would show

fo'r itself.)

Q. Whether they include the whole piece written in

the paper each time? A. Yes, sir.

Q. I will ask you whether or not these are the adver-

tisements you refer to or part of them, in your testi-

mony, where 3^011 saw the reports of the "Eugene" in the

papers here. A. Yes, sir.

(Papers marked Libelant's Exhibit "A," "B," "O," "D,"

"E," "F," "G," "H,'- "I," and "J," and returned here-

with.)

Q. Now, did you see any other written advertisements

before you bougiht your ticket at the office of Gould and

Company as to this expedition?

A. Yes, sir, I did.

Q. Describe that advertisement—not what its con-

tents were, but where it was.

A. I seen one at Mr. Gould's office. I seen a big ad-
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vertisement right in front of the door; it was about two

feet long by one foot wide.

Q. Have you that advertisement?

A. No, sir, I could not get it.

Q. Have you tried to get it?

A. Yes, I tried to get it, but Mr. Gould told me that

there was a rule, generally, to destroy those advertise-

ments after they were done with selling tickets.

Q. What did that advertisement state?

(Objected to by proctor for claimant for the reason

that no proper foundation has been laid for the introduc-

tion of secondary evidence.)

A. It stated that the S. S. "Eugene" was one of the

best and finest boats, sternwheeler, being towed up by the

poAverful S. S. "Bristol," to the mouth of the Yukon, and

from the mouth of the Yukon, going up to Dawson City

with her passengers, from Seattle.

Q. I will ask you if there was anything said as to the

company or fare?

(Objected to by proctor for claimant as leading.)

A. As much as I could learn, as I could inquire, 1

found out that

—

Q. On the bill, I say, which you read.

A. It said on the bill, of course it said on the bill, one

of the best kind of boats made up for that purpose for a

river boat. She is a powerful boat and in A No. 1 shapes

Q. What about the amount of passage or fare for the

trip?

A. It said that the whole trip from Seattle to Daw-

son City, the fare would be |300.

Q. Did it purport to be signed by any person, any

name attached to it?

A. That is something I could not remember.

Q. But it was on a bulletin in Gould's office?

(Objected to by proctor for claimant as leading.)

A. Yes, sir.
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Q. Ni()w, when did you leave Seattle on this trip?

A. I left Seattle August 22d.

Q. How did YOU go over?

A. I went over on the steamship "Seattle," on the 22d

at 10 o'clock in the evening.

Q. At whose request or under whose direction, if any-

one's?

A. The direction of Mr. Gould and Mr. MoGuii*e.

When I bought my ticket, I thought that the "Bristol"—

(Proctor for claimant objects to the witness stating

what he thought.)

A. —would take the "Eugene" from Seattle on the

trip.

Q. Did they tell you that?

A. That's what I understood when I first inquired at

Mr. Gould's office about the trip.

Q. Wihat amount did you pay for your passage?

A. I paid poo.

Q. Who did you pay it to?

A. I paid it to Mr. Gould.

Q. Who was present when that was paid?

A. Mr. Gould's clerk was present.

Q. Anybody else? A. Nobody else.

Q. Then what time did you ireach Victoria ?

A. I reached Victoria the next morning about 8

o'clock, on or before.

Q. Did yon pay any passage money to the "City of

Seattle"? A. No, sir.

Q. That was part of the trip? A. Yes, sir.

Q. Well, what did you do after getting to Victoria?

A. After I got to Victoria, I went to a hotel, the

Queen's Hotel.

Q. Who, if anybody, did you see there, relating to the

steamship "Eugene"?

(Objected to by proctor for claimant as leading.)
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A. TUe next clay I met Mr. MeGuire over in Vietoiria,

and he told me that after I inquired how our

—

1

(Objected to by proctor for claimant asi not responisive

to the question.)

A. — situation was, told that everythin*;- was bright

and fair, and that he expected the "Bristol" over on Au-

gust 24th, and that everything would be in complete

sha]>e; so we waited there. Mr. McOuire told us the next

day that he is going to leave us again, but Mr. McFar-

land, which was introduced to us as being the manager

of the whole expedition, was going along with us and

that he handed us over in his hands, and that Mr. Mc-

Farland will take care of us until we reach our destina-

tion, Dawson City.

(Proctor for claimant moves to strike the answer of the

witness as irresponsive to the question, and objects to it

as incompetent and irrelevant, and as to an}^ statements

or representations of McFarland or McGuire, since n<i

connection is shown between them and the claimant of

the ship "Eugene.")

Q. Go on.

A. So w^e stayed there; the 24:th and 25th passed by;

we were anxious, for we thought that the delay of our

time, the time set to leave—the 24th—every day delay

would probably bring us in bad shape, so all of the pas-

sengers of the expedition were present, got in a meeting,

Mr. McFarland was present. Of course most of the peo-

ple—pai-t of it invested all the money they had in their

outfit and in tlieir passage ticket, and they wea'e kind of

anxious about their board.

(Proctor for claimant objects to all this testimony a**

irresponsive and incompetent.)

A. Mr. McFarland stated in that meeting that from

the dates that our tickets called, which was on the 24tl)

of August, we would be in their hands, and they would

take care of us; they would pay our board just about the
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same as if we were on board of the ship. We waited and

waited until August 31st, when the "Bristol" ^u'rived.

We took passage on the "Biristol."

Q. Did McF^rland pay your board?

A. Mr. McFarland paid our board bill and everything

was paid up to the date we left Victoria. He paid as

much as a dollar and a half a piece—part of it less.

Q. Go on then.

A. Everything went on nice and bright. The same

morning when we were readj^ to go we were all around

tJie wharf, and the next thing we seen the sternwheel s'hip

"Eugene" coming up, pulling in close on to the "Bristol,"

and heard the conversation between the two captains,

the captain of the "Bristol" and the captain of the "Eu-

gene"; the captain of the "Bristol" told the captain of the

"Eugene" to pull out, we were ready to go, and go ahead.

Well, the "Eugene"—
(Objected to by proctor for claimant as incompetent, ir-

relevant, and imniaterial.)

A. —^went ahead, and in about a couple of hours, a

little more or less, we started and went on and picked up

the "Eugene" and took the "Eugene" in tow, and went

that night and all tlnat day and that night and the next

day, and the next evening, on or befoire 1 o'clock, o'r after

4 o'clock, we arrived at Oomox.

Q. iWas the "Eugene" in tow all the time?

A. Yes, the "Eugene" in tow right along, and I was

sucrprised

—

(Proctor for claimant objects as immaterial.)

Q. Do not state what you were surprised by, but what

you saw.

A. That the "Bristol" was coaling up. Of course Mr,

McFarland told us that after the "Bristol" coming over

to Victoria everything was in complete shape; she was

coaled up and everything, and we w^ould pull out that

day; no further delay. So we laid in Oomox for three
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days. The ^^Eugene'' was tied up alongside the "Bris-

tol," and the passengers communicated from one boat to

the other; you could go on either one boat or the other.

About the third day, when we were pretty near ready to

go, some of the miner's outfits in th^ front of the "Bris-

tol" was transferred from the "Bristol" to the "Eugene,''

and part of my stulf went too, and so I inquired of the

mate, and the mate he says the "Eugene" was loaded too

heavy in front

—

(Proctor for claimant objects to anything the mate

told the witness, as incompetent.)

A. —the "Bristol" being loaded too heavy in front.

Q. How long did they transfer the freight or outfits?

A. That took them about four hours, and they even

asked the passengers to work, and they did it freely.

Q. How did they do it?

A. They hoisted out with a steam winch and carrie<^

it over on their backs.

Q. How many men were working at it?

A. There was about, in my estimation, 12 or 14.

Q. For how long?

A. For about four hours.

Q. Well, did you see any of your outiit on the "Bris-

tol" before that time?

(Objected to by proctor for claimant |ns leading.)

A. No, sir, but I knew when I was on board the "Bris-

tol," I looked down the main hatch through the fore

hatch to see where our goods were stored, and I seen al-

most all of my outfit was on top of it.

Q. And that is what you say you saw moved?

A. Yes, sir, and there was something happened which

I did not very well understand

—

(Objected to by proctor for claimant as not responsive

to the question.)

Q. State what happened there then.

A. The sheriff or constable came over on the "Bris-
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tol" and climbed over from the "Bristol" onto the "Eu-

gene," and put a paper on the mast on the "Eugene" and

tied her up, the way, I understood, on account she broke

the law

—

(Object to by jjroctor for claimant as incompetent, ir-

relevant, and immaterial as to what the witness under-

stood.)

A. (Continuing.) In Victoria.

(J. Well, then when and how did the expedition leave

Comox?
A. When we were ready to go out all together, all at

once, the "Eugene" broke loose and steamed off; there

was quite an excitement on the deck, and the sheriff came

]-unning along and was going to send aniother boat after

the "Eiugene," and so we got loose and went off with a

"Hurrah." We went up and caught the "Eugene," pick-

ed the "Eugene" up, took the "Eugene" into tow, and

went.

Q. How long after leaving Oomox before you

—

A. W"e left Comox^

—

W^ about a space between four

hours. We went up, picked the "Eugene" up, took the

"Eugene" in tow, and went that day and that night and

the next day until about four o'clock in the afternoon; T

heard some hollering on the "Eugene," which was in tow

of the "Bristol," while I was under deck. I hurried on

deck and seen the "Eugene" pretty near half way up to-

wards the "Bristol." I seen two fellows holding up two

blackboards, above their heads, and as much as we could

make out was, "We are broke down. Take us back to

the nearest port," when the "Eugene" fell back, and the

"Bristol" swung off from her course, and went back that

day, the very same day, towing the "Eugene" right along

to a little Indian station or village, called Alert Bay, and

there we got the "Eugene"—the "Bristol" went to an-

chor and the "Eugene" was pulled up alongside of the

"Bristol," and people went freely from boat to boat. We
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laid there for three days. By that time several meetings

were held on account of what to do further. There we
found that our trip could not be done.

(Objected to by proctor for claimant as incompetent,

without the witness showing from whom such was found

out, and unless they w^ere persons who could bind the

claimant.)

A. (Continuing.) The second day we laid there, Mr.

Van Ness, which was the secretary of the passengers' or-

ganization, which was organized in Victoria, came over

after we had the meeting, and some of the passengers

from the "Eugene" were afraid, and came over to the

"Bristol," and Mr. Van Ness told me and several others

of the passengers that he would not go to work and stay

on the "Eugene" overnight. We did not know what

might happen, and we did not know what kind

of steps we were going to take to see that every-

thing would go on all right, so we decided to take our

blankets and mattresses over on the "Eugene" that night,

and we went to sleep and watched her, and I had a con-

versation with Captain Lewis about the same thing.

Q. Who was Captain Lewis?

A. He was captain on the "Eugene." He was proud

of us, and he told us he was proud of us that we w^ere not

afraid, and that there was no danger at all on the "Eu-

gene." The next morning I heard some hollering—my
time was off and someone else was on the watch, I don't

know who it was—and I got up and run on deck, and

somebody hollered over that "McFarland is going to

leave us with his wife and boy and baggage," and so we
hurried down on the "Eugene" and looked out overboard,

and there we seen McFarland was going to step in the

boat and was going to push off

—

(Objected to by proctor for claimant, as incompetent,

irrelevant, and immaterial, and as not responsive to the

question.)
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A. (Continuing.) When Mr. Van Ness ordered them

back. So he did. The next day, early in the morning

—

(Objected to by proctor for claimant, for the reason

that counsel for libelant is not putting questions to the

witness, and for the reason that this is purely a volun-

tary statement by the witness, and is incompetent, irrel-

evant, and immaterial.)

Q. Proceed.

A. A meeting was held the next morning, and Mr. Mc-

Farland, by failing to leave us that night or that morn-

ing, seemed to be more downhearted. We called a meet-

ing the next morning and was asked by the organized

passengers, president, and chairman, how to go further

and what to do. It was asked if it was possible, and

that if the "Eugene" really broke down, to be repaired.

Q. Where was Captain Lewis at that time?

A. Captain Lewis was introduced to the meeting by

Mr. McFarland as an old sea captain around Alaska for

the last 16 years, and the best man who could give us the

besit information about our wii«le trip, and the best we

could do under the circumstances, where we were at the

present time. So Mr. Lewis stood up in front of the

meeting there and told us that he knew all about St,

Michael.

(Proctor for claimant objects to any representations

or statements of Mr. Lewis as incompetent to bind the

"Eugene" or this claimant, and desires it to be under-

stood that he objects to any representations or state-

ments by McFarland or the McGuires or Mr. Lewis, and

desires that it be understood that this objection is urged

to all such testimony without interrupting the witness.)

Q. What was the relation of Mr. Lewis to the "Eu-

gene," if you know?

A. Mr. Lewis was leading captain of the "Eugene."

Q. Now, go on and state what he said

.

A. He was introduced to the meeting by Mr. McFar-
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land to state and to tell us that if it was impossible for

us to j>() down to Dawson City on the River Yukon by noi

having a river boat, by not being able to take the "Eu-

gene" along we would not have any chance at all to get to

Dawson City and that it was impossible under the circum-

stances the "Eugene" was in at the present time to take

her along and she would not stand the sea, and she was

unseaworthy and that it was no use for the "Bristol" to

take the "Eugene" up to Dawson City—to St. Michael, so

that if we would still stick to it and wanted to go ahead

in our expedition, the only chances we would have to

reach St, Michael and claimed that St. Michael was a

desert island—there was no wood except a little drift-

wood, and that was all picked up by the Indians, so w^e

would have no chance at all to leave St. Michael, and we

had to stay there, and he was quite sure that if we stay-

ed there over the winter that half of us people w^ould be

starved to death or froze to death, and saying that it was

uselesss foi* us to go ahead. So Mr. McFarland, after Cap-

tain Lewis was done with his speech—Mr, McFarland

was asked if the "Eugene could be repaired in time so as

to go up anyhow, if it would only take a couple of days.

Mr. McFarland denied it; he said no. And he v^^as a«ked

if the "Eugene" would be—could be under any consider-

ation towed up to St. Michael, and he said no; then the

passengers had a talk among themselves, w^hat is the best

to do. Could not come to any conclusion. Part wanted

to go up, the most of them did not know^ w^hat to do, so

Mr. McFarland was asiked by the chairman of the passen-

gers' society if he would not thinik the best thing to do

—

if he thought the best tMng now, under the circum-

stances, to go back to Victoria and have the best chances

there to get the boat repaired. Mr. McFarland said that

he could not do nothing in the case, because the present

time he said he did not know wliat to do himself, and he
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could not say uotibing because tbere was some more peo-

ple had been asked aibout it going baick. He said there

was Mr. Johnson, the purser on the "Bristol," had to de-

cide about that. He wais the promoter of the "Bristol."

So Mr. Johnson was called to the meeting and Oapitain

McNamara, tbe captain of the "Bristlol." TIhe captain

claimed that he had nothing to do with this at all, that

this was Mr. Johnson's place, and that the captain only

had to do what Mr. Johnson told him to do. So we asked

Mr. Johnson if he was going to take us back, so we c'ould

get the "Eugene" repaired in Victoria. Mr. Johnson

says, the only thing in this case is, either go up to St.

Michael and be set off there, or I have got a paper which

you all have got to sign, which means the release of the

"Bristol." So we asked Mr. Johnson if he would take

the "Eugene" in tow and go to St. Michael ; he said that

the "Eugene" will not be taken in tow again on the trip

to St. Michael, and that we would be set off in St. Michael,

and the "Bristol" had fulfilled her duty for wihat she was

chartered for. We aisked furthermore what he thought

would become of us. He told us that if we didn't like it

at St. Michael and we wanted to go back on the same

boat, we had to pay for it, which would be $54, and I have

forgot how much the freight was, and he was to take us

back to Victoria then. So there was another meeting

held the very same day in the afternoon, right after din-

ner, and we seen the miserable situation which we were

in by the way of going ahead to St. Michael, and running

in that situation where we probably had to risk our lives;

by the way. Captain Lews stated as an expert—we called

on Mr. McFarland to get us out of the misery. Mr.

McFarlamd advised us by stating the best way in the sit-

uation we were in at the present time, that "I advise you

to go to work and sign the paper that the purser of the

'Bristol' had," so he signed it and signed it under protest,
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and "I hope that we will all together come out on the end

satisfaetorj' to everybody," so he said. We all signed

and he signed the paper the same time ais ihis wife, anid

they aJl signed with the exiception of not one. Just as

soon as the paper was handed over to the purser, Mr.

Johnson, of the "Bristol," the next morning we stai'ted

off and went back ; took the "Eugene" in tow again, and

when we asked the captain, Mr. Leiwl'S, to let us go on

board the boat, on board of the "Eugene," hie said he had

changed his mind, and under no consideration would he

allow any of the passengers on that boat ajuy more—on

the "Eugene" any more.

Q. Why was that, did he say?

A. The reason why, I could not very well understand,

and nobody, but after we started up and caime close to

Victoria, about five o'clock in the evening, we were about

between 10 and 15 miles away from Victoria, all at once

the "Eugene" slipped the rope and disappeared, off she

went and with a "Hooray," we went and arrived at Vic-

toria the same nigtht.

Q. Now, at Alert Bay, where you Stopped these three

days, I will aisk you if any transfers of freight and bag-

gage were made.

(Objected to by proctor for claimant as leading.)

A. Well, after everything wais completed, that it was

decided that this paper was signed, and it was decided

that we were going back to Victoria, then the fi^eiji^ht and

what was all transferred on the "Eugene" in Oomox was

carried back on the "Bristol," and everybody helped, even

half of the paissengers, to get done witili is.

Q. Then you came back to Victoria?

A. Then we came back to Victoria.

Q. What time did you arrive at Victoria?

A. We arrived at Victoria it was in the evening, be-
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Liween six and eigM, I tliink; but 1 ain't sure of tliat, be-

cause 1 was so disgusted.

il. Tiie liiour does not matter; wliM diay?

A. The diaxe, I will nave to look tiiat up; I could not

tell the date for sure, but I can get the date if it is neces-

sary.

12- Now, when you paid that passage money to Gould,

I will ask you whether or not he gave you any papeirs or

tickets of any kind; if so, what.

A. Mr. Gould put the whole tickets and the whole

business in an envelope, and he says, ''Be ^ery careful,

don't lose any; ever^tiiiug is in conipiete shape."

Q. Have you got these papers that he put in the en-

velope?

A. I have got one ticket w^hich he put in the envelope

and one ticket which I had, and thought it was all right.

It wais exchanged in Victoria by the hrm of Dabidge &
Coimpany.

Q. It was exchanged there?

A. It was exchanged there by Dabidge & Company.

(2. VVihat is this paper I show you?

A. This is one of my ticket.s and the ticket which Mr.

Dabidge handed in to mie—when we were out the second

day from Victoria, the purser came up and he aisked for

tickets, so I showed him a ticket and he took it away.

Now, I says Mr. Joihnson, 1 says

—

(2. That is not important. He gave yoti a receipt in

place of it?

A. Yes, he gave me a receipt; I wanted a receipt. So

he said all right, here is a receipt for you, and that is what

I got.

(Papers offered in evidence by proctor for libelant.

Proctor for claimant objects to the introduction of the

papers, for the reason that no proper foundation has been

laid to show the authority of the person who purports
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li,a\e issued the paper to biud eidlw^r tJie steamship "Eu-

g^ii-e" 1)1" this claimant. Papers miarked Libelant's Ex-

hibits "A" and "!>," les^pectivel}', and retiinied herewith.)

ii. Now, I will aisk you what 3'our outfit cosit you and

what it consisted of.

(I'roctor for claimant objects to any testimony in sup-

port of damages claimed for loss of time or loss of money

on account of outfit, as incomipetent, irrelevamt, and im-

material.)

A. I consider the time I lost

—

Q. I asked you first what the outfit consisted of and

what it cost?

A. My outfit cosit me .|2(>8, which was provision and

clothing and hardware for a yeair and a half's outfit.

(). Was that the outfit you say you delivered to the

Yesler Wharf here? A. Yes, sir.

Q. Did you ever g-et that back?

A. Yes, sir. •

,

Q. When?
A. I got that back, after we were dumped off at Vic-

toria. I had to lay there for four ^\eeks because I didn't

have money to pay duty on that.

Q. What was the value of that ^\iien you got it 'baick?

A. When I got it back, 1 sold it, sold the groceries and

lost pretty near one-third of it,

(}. ITow much, in dollars, did you lose on the outfit?

A. T lost on my outfit close on to a hiunidred dollars.

Q. Now, Avhat time did yoiu lose, how nmny days in

all, as near as you can tell?

A. I lost three months, pretty near, less a couple of

days so far.

Q. Wih'at would your time be wort-h per day?

A. My time, as an average, is about five dollajm per

day. I can prove that T made more than that.
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Q. What wcnld your damage be, then, for loss of time,

iu the aggregate, approvimuately, as iiiear as you cam tell?

(Objected to by proctor for claimant ais incompetent

and calling for a condiision of law.)

A. My damage for time I consider about .|300, within

that time.

At this time, further proceedings were adjourned until

1 :15 P. W.

Afternoon session; continnati(m of proceedingis piursu-

ant to adjournment at 1:15 o'clock.

(JUSTAVE JACOBI, on the stand for furtber direct

examination.

Q. (By Mr. HOGAN.) I will ask you if you s-tated tbe

Avliole of the conversation between Oaiptain Lewis, Mr.

McFarland, and the pas^sengers at the time of tbe mieet-

ing at Alert Bay, whether there is anytbing furtber.

A. I can state th^t we were very doubtful, because we

did not know which was right to do. First, Captain

Lewis got up and told us that if we signed tbat paper, as

be looked at it, tbat it would not stand in law at: all, be-

cause we were forced to do it—^ruuning into, misery by

being landed in St. Michaels. Mr. McFarland go(t up

afterwards and told us that if you release the "Bristol"

by signing that paper, tbat Mr. McFarland would go

to work and take the responsibility of tbe "Eugene" and

the Portland Transportation Company, and he further-

more stated that they were earnest business people, and

had more businesis, and would not want to have a bad

name in it, and we would get our money back and dam-

ages which we were entitled to.

Orotsis-Examiniation

,

Q. (By Mr. PETEBS, on bebalf of tbe claimant Joel
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P. Geer. Mr. Jacobi, where did you come from, to the

city of Seattle?

A. I came from New York.

Q. New York City or New York State?

A. New York City.

Q. How long have you lived there?

A. I lived in New York City sevei-al times. The last

time I lived in New York City was for four months.

Q. What was your business there?

A. I made cigars.

Q. What your business address in New York City?

A. 334 Eaist 13th street; thiat's where I lived.

Q. Were you manufacturimg cigars for yourself or for

others? A. I w^orked for a factory.

Q. You are a laborer, then?

A. Yes, sir.

Q. And what did you get?

A. Me and my wife worked together; we got piece-

work.

Q. What did you get?

A. We got $12 a thousand.

Q. You and she would take jobs, piecework together,

then? A. Yes, sir.

Q. You never figured up exactly how much you got

yourself? A. Oh, yes, I can figure that out.

Q. And how did you figure it out?

A. T figured out how many cigars we make, how much

I get for a thousand, and how much a bunchmaker gets

for making the bunches.

Q. You never figured it up ais to how much you would

get and how much your wife got? Yoii just figured how

much you two got? A. Yes.

Q. Now, did your wife come out here with you on this

trip? A. KT'O, sir.
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Q. You came out here about the 16th of August, you

say, this year?

A. No, the beginning of Juh^

Q. And how did you liappen to meet this man Grould?

A. I came out here with the intention"—I am a cigar-

maker for 18 yeairs. I wsm in Australia four years min-

ing, and the last three years I was in Africa prospecting

in the southwest m'ountains, and came over to New York,

li earning about the Yukon excitement, the Alaska excite-

ment, about the mining.

Q. You heard about that in the eastern paipers?

A. I heard labout that in Africa. And there was not

much to do in Africa, so I thought well maybe there

would be a good chance for me to go^ back and go "up to

Alaska.

Q. So that is the way you caine to Seattle in July?

A. Yes, sir.

Q. Did you know Mr. Ruff, the other libelant here, be-

fore you bought your ticket? A. No, sir.

Q. When did you first meet Mr. Ruff?

A. J met Mr. Ruff in Victoria.

Q. Now, you stated that you took passage on the "Eu-

gene." You meant by that you bought a ticket?

A. Yes.

Q. The ticket that yoiu put in evidence here already?

A. Yes, siir.

(}. As a matter of fact, you never saw the steaimer

"Eugene" until you got to Victoria, did you?

A. No, sir.

Q. No^% this ticket office of Mr. Gould's, that was in

Seattle here, was it? A. Yes, sir.

Q. Where was this sign that you speak of about the

"Bristol" and "Eugene" going to Dawson City—where-

abouts was that?

A. That was a sign about 2 feet long, about one foot
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wide; it was placed, if J mistake not, on tlie rigbt side

going into Mr. Gould's office, on a nail.

Q. It was in the entry of the building, was it not?

A. It w as outside.

Q. Outside of the building, entirely?

A. Yes, sir.

Q. Mr. Gould's office is on the ground floor of the

building, is it not? A. Yes, sir.

Q. There are other office's in the sajne building, other

rooms?

A. That is something I don't know anything about;

I never was upstairs.

Q. On the ground floor are there not other rooms?

A. Not that I knl0w^

Q. You did not examine that so particularly, as you

did about the advertisement? A. No, sir.

Q. Now, what sign did Mr. Gould have on Ms office

besides that bulletin?

A. I did not pay any attention to that at all. I seen

there was some typewriting machines inside, and I really

don't know what, but it seemed to be a ticket office.

Q. How did the sign read about the ticket office?

A. That I conld not tell.

Q. Now, did not the ticket broker go to you and offer

to sell you a ticket and that is the way you came down
to Gould's office? A. No, sir.

Q. How did you come to go to Gould's office?

A. Every morning and every night I read the paper;

course I was anxious to go to Dawison City, and I intended

in the first place to buy a ticket on the "Eliza Anderson^"

but when I came to see the boat myself, I found out that

it was very risky undertaking, and, of course, I did not

like that boat.

Q. So you went and examined tiie "Eliza Anden^n,"

personally? A. Yes, sir.
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Q. State whether or not the "Eliza Anderson" got

through, or do you know.

A. I heard about it, but I don't know nothing about

that affair.

Q: What is Gould's name in full?

A. If I ain't wrong, it is Jay Gould.

Q. You don't know anything else aboiut the surround-

ings of the office, excepting that sign?

A. T was there about five or six times, before I bought

a ticket. And then I was around and saw Mr. Kline &
Bosenberg, and seen Mr. Coleman—he is engaged there

—

and I inquired about this firm, and he toM me that this

firm was all right.

Q. Well, you knew Kline & Rosenberg, did 3^ou?

A. Yes— -I beg your pardon, I knew the man, I didn't

know the man from the east, but I got acquainted with

him here when I airriveid.

Q. Who introduced you to Kline & Rosenberg?

A, Mr. Coleman did.

Q. Colemian told you that this trip was all right?

A. He told me it was the best chance I coiild get.

Q. You knew that Mr. Coleman told yoTi what he be-

lieved to be true? A. Yes.

Q. So you relied on that, didn't you? A. Yes.

Q. Now, you did not learn all that sign had on it at

the time that you w^ere buying your ticket?

A. No, sir.

Q. You have been down there since the suit began, to

look at it? A. Yes, I inquired around.

Q. You have been down there to see the sign isince,

haven't you? A. Yes, sir.

Q. Did you ever ask Gould to let you take that sign?

A. No, sir.

Q. The last time you were down there, it was there,

was it not? A. Y^ou mean now?
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Q. Yes.

A. No, I didn't see no sign now.

Q. How long ago since you saw it?

A. Oh, I seen tibat sign since I was in Seattle, until

I left.

Q. Then yon haven't sieen it since that time?

A. No, sir.

Q. Have you been down and asked Mr. Gould what

became of it?

A. I asked him about that; I would like to have one,

but he says he didn't have any.

Q. How long ago was that?

A. That was about a week aigo.

Q. You made no further inquiry about it?

A. No.

<Q. Now, the only reason you say you have for believ-

ing that Mr. McGuire was president of that trading c^om-

pany that you speak of was the fact that he told you so?

A. Mr. Gould introduced me to Mr. McGuire.

Q. And told you at that time? A. Yes, sir.

Q. That is the only information?

A. And furthermiore, I got acquainted thr'ough busi-

uens people, people from Pontland, and they s'aid that Mr.

McGuire was a business man in Portland and so was Mr.

MieParland, and they knew the men, and they told me
they were good earnest businiesis people.

Q. Ncrw', tlie "City of Seattle," that boat T\^as on her

regular run between here and Victoria?

A. Yes, sir.

Q. There were other passengers on there besides

yourself, who were going on the "Bristol" to St. Mich-

aels? A. Yes, sir.

Q. You all went along together with these otiher pias-

sengers?

A. Well, I went of course, I went, I didn't know noth-
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ing abbut this until I went according to Mr. McGuire; he

told me how to do. I did not wauit to do niotMng without

Ms knowledge.

Q. So you took the ''City of Seattle" «'ver to Victoria?

A. Yes, sir.

Q. And on the 31st of the month you went on the

"Bristol," and the next stop you made wais at Comox?

A. Yes, sir.

Q. Now, the last that you saw of your ouitflt was when

you sent it down to the Yesler Dock in town, was it not?

A. Yes, sir.

Q. Your outfit conisisited of food, hardware, and cloth-

ing? A. Yes, sir.

Q. Your personal baggage you took along with you on

the "City of Seattle" and on the steamer "Bristol"?

A. Thaft wais only what you needed?

Q. That's what I mean ; such las you usuially take in

traveling? A. Yes, sir.

Q. 'Now, when you got to Comox, did you go aboiard of

the "Eugene"? A. Yes, sir.

Q. You did not take any meals omi 'her, did you?

A. I did not; there were no meals served wthen I was

on her.

Q. You did not have any stateroom on her, did you?

A. No, sir.

Q. None of the passengers had statenooms osr nueals

on her?

A. There wais seventeen pasisengers on the bbat rigtht

along.

Q. On which boat?

A. O'n the "Eugene."

Q. You were not one of them, were you?

A. No, sIt.

Q. You just went aboard of her at Coimox out of curi-
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osity, to look over lier ami see what kind of a boat she

was?

A. I went on tha,t boat, my intention that I thought

that the "Eugene" wais the boiat which was in connection

with the "Bristol" and considered both boats one body,

to make ni}^ trip on it.

(Pro'ctoir for claimant moves to strike ont the answei-

as irresponsive to the question.)

Q. You just went on boai^d the "Eugene" to look over

her?

A. I went on bioa^d of the "Eugene" of course to

look her over and wais proud to see the boat.

Q. You were not on her when she was sailing at all?

A. She was not sailing.

Q. She wa,s anicih'oried at Gomox?

A. She was. She was tied to the "Bristol" a,t Comox.

Q. The "Bristol" was taking coal?

A. The "Bristol" was taking coal.

Q. Wias the "Eugene" taking coal too?

A. No, siT. Excuse me, the "Eugene" could not tire

any coal, she had all the wood she wainted; she had all

the wooid on board.

Q. She used wood ais fuel?

A. Y^es, sir.

Q. Anid the next time you were (m tiie "Eugene" was

at Alert Day, when you went on there as a committee of

the pa^'sengers on watch?

A. Yeis, sir, I wais ordered by Mr. Van Xiess, who was

secretary of the Miners' Association.

Q. Now, when was this miners' committee organized?

A. The miners' committee was organised in Victoria.

The date I could not state, but it was rigfht after tJhe 24th

of Aiugust.

Q. And whenever you had any^

—

A. And we seen that ever}^ day delay would count on
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uis, and t'hie coimmittee made up papers over thiere in the

lii'st place, after we liad to lay there for nine days, that

we weire anxious and part of us wanted oui' money baick

and sio forth, and in that meeting we bad that nigiht they

&md that to keep the men down, said all riglit, we go,

and Mr. McGuire was there and hield a speech, and Mr.

McFarland was tihere and held a speech^—we will go,

but we went from Victoria on our trip uuder protest, niot

to be Siailed in time on August 24th, when the time was

set.

Q. Now, what was the reason of your anxiety aib'out

sailing on time?

A. We thought that if we did not get up in time to

St. Midhael before the river froze up, tlie "Eugene" would

not be aible to get to her destination, and wonld delay the

whole expedition.

Q. Now, that is the view the whole committee took

of it? A. Yes, sir.

Q. That is the society you speak of?

A. Yes, sir.

Q. Did Mr. McFarland and Mr. McGuire tell you that

yon would be all right. A. Yes, sir.

Q. Now, all of tihe grievanceis thiat you had, all of

the comiplaiints that you had to make was made to this

committee?

A. Yes, everybody had a right to explain Ms com-

plaints.

Q. To the committee?

A. To the meeting to tihe committee, to tlie meeting

and ;speci'ally to Mr. McGuire and Mr. McParland, who

were present.

Q. So this committee undertook the management of

the party did they not?

A. Yes, sir.
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il Now, you say that at Oomox, tbey were unloadiug-

outffits anid freight from the "Buisitol" to tihe "Eugene"?

A. Beg- your pardou, tihere was no freight at all, in

this hatch there were only miner outfits, what we called

miner outfits, that w^as all thei'e was in the fnont hatch.

Q. That is all then that was unloaded at Comox?

A. Part of it was transferred in Oomox from the

"Bristol" over to the "Eugene," and when we giot baclv

and we anichoreid in Alert Bay, the "Eugene" lay along-

side of the "Bristol," and the outfits w*hieh were trans-

ferred on the "Bristol ' in Comox were tnansferred from

the "Eugene" baik to the "Bristol" at Alert Bay.

Q. Now, how much of your OTittfit did yiou siee down in

the forward hatch?

A. That is something I could not tell you.

Q. How was 3^our outfit done up?

A. My outfit was all done up in bagis, a.nd the common

bags around the outside.

Q. It was in sevenal packages was it niot?

A. Yes, sir.

Q. Well, it was all mixed in—^there were aboiut ninety

people in this expedition that you joined?

A, Ninety-four.

Q. All of their outfits were along witih yours?

A. Yes^ sir, it was all pretty near.

Q. Well, now, you helped to unload from the "Bristol,"

did yion?

A, Nk), sir, tlhey wanted us to help them, but I did not

see any reason what they were going to make this ex-

change for, I didn't see any reas'on, so I tlvought Avfhat's

the use of my working and not g-etting anj-thing for it.

Q. They did mot take all of the outfits off?

A. No, sir.

Q. You saw them take your outfit off?

A. My outfit was on the top of it when I looked in the
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hold. I saw it was on top, and I watched them for a

while, but thev handled it cai^less and 1 got mad at it,

and I went away and I didn't want to look at it.

(}. Did you see them take yours out?

A. Yes, sir.

Q. You saw them takingi yours out?

A. I saw them take part of my outfit out.

Q. 'VA^'hat did you see them take out?

A. I saw them take some of my bags out. I watched

the writing on it.

Q. If they were handling it carelessly, why did not

you help them?

A. It was an awfully hard position to work in, and I

didn't see any reason whj they done it, until I asked the

m.ate of the "Bristol," and he says, they want to lighten

up the "Bristol" in front; they took more coal than they

ought to.

Q. They hiaid to lighten up the "Bristol"?

A. Yes, sir.

Q. They told yoii that they would take it back at Alert

Bay when they had used the coal up; that they would

transfer it biack then?

A. No, sir.

Q. The reason they transferred it wa,s because they

wanted room in the "Bristol" for the coaJ?

A. No, isir, that was not the idea. The idea was to

—

Q. To lighten the "Bristol?"

A. I understood.

Q. She could not take all the coal they wanted to take

at Oomox'and these outfits?

A. The way it looked to me; that's what the mate

told me.

Q. So you went away mad?

A. Yes, they wanted everybody to work an it and

some of them fellows says: "Why don't you help us, and
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huiTy up ajid get done." I didn't see no reason to go to

work and pay my paBsage.

Q. When you went on the "Eugene" at Oomox, she
looked like a pretty good boat, didn't she?

A. Yes, sir.

Q. You looked her over pretty well?

A. We looked her all over; we went all over the boat.

Q. No, when you left Oomox, the "Eugene" left ahead
of you? A. No, sir—Oomox, yes.

Q. You picked her up on the way?
A. We picked her up on the way.

Q. And you both went into Alert Bay?

A. Then we went up thiait day and that night and the

next day until about four o'clock, when we were out of

the islands; we were out in the sea then.

Q. About how far was the "Eugene" from the stern

of the "Bristol"?

A. I considered it about a block.

Q. You coiuld hear a mian talk from one to the other

when he called?

A. You could, yes, sir.

Q. And if a main stood on the bow of the "Eugene" and

hollered over to the "Bristol," you could ihear them all

right, could you not?

A. Qih, I should think you could.

Q. Now, you say that there were men holding up

blackboands on the "Eugene" with some writing on them?

A. Yes, sir.

Q. That was the reason that the "Bristol" came along-

side, picked hier up and went into Alert Bay?

A. I heg your pardon, I was downstaiTO, and I wa«

reading a book; I had laid down for a little bit, and all at

once I heard some hollering and somie yelling, and I got

up then, and I seen the "Eug^ene" steaming up and the

rope was still on her; she steamed off like this (indicating
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one side), then slie came by the side of us, and there were

two men, each one holdimg a board up like this, with this

writing on it; but you want to excuse this, you know I

am a German, anid that is what they told me anid what

I could see, a few of the letters, you know.

Q. She came nearer to you with that board?

A. She came by the side of us.

Q. Then it must have been pretty rough weather, so

tliat you could not hear?

A. No, sir, the w^eather was not rough at all.

Q. How was it that she had to steam up to you and

put writing on the blackboard, if you could ordiniarily

hear froim one boat to the other?

A. I was surprisied myself.

Q. Oould not see any reason for that.

A. No, sir, not at all.

Q. Must have been blowing then?

A. After the boys came on our boiat, after we were in

Alert Bay, we inquired about it, and one of the boys says,

*'What is the use of holding up these planks? If you fel-

lows did not want to stay on the boat, why didn't you say

so; we would 'have ibeen willing to exchange places."

They were all sick, you know; they siaid that the sea was

so heavy they all got sick, but I did not; it wais my fif-

teenth trip, so I did not see no sea at all, you know.

Q. You have been at sea to Australia and South Afri-

ca? A. Yes, I was to Australia.

Q. Fifteen times you have been over the oceaiii?

A. Ye». I worked my passage from Australia to Eng-

land; it took me 124 days.

Q. Before the mast? A. Yes.

Q. So that you know a good deal aibout shipping?

A. Yes, sir.

Q. You went over on the "Eugene"?

A. I was not at that time.
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Q. She was all right?

A. Yes, that is what 1 supposed; that's what 1 tolU
McFarlamid.

(I That was at Comox?
A. At Alert Bay. I dM not w^ant to sig^n that paper

at all; I told McFarlamd, I says, ''Select otlner [X'ople; I

am wiliing to go."

Q. You w^ere willing to go on?

A. I was willing to go on with the "Eugene" and do
duty ais w^ell as tho^e fellows that had to get out.

Q. Now, who wais it that asked you to go on the "Eu-
gene" as watchman at Alert Baiy?

A. The secretary of the committee.

Q. He was taking cha^rge of the matter for- tihe com-
mittee? A. Mr. Van Ness.

Q. The committee was taking charge of that matter,

the committee for the passengeris?

A. No, it was like this: \\e could not very well make
(jut of course, we could not understand, in the first place,

when the "P]ugen<^" left us in Victoria, and then, further-

more, we could not understand very well what thie rea-

son Avas becaiuse it was kind of kept a secret, what the

rcMS'on was that slie br(vke loose on the coal bunkers in

Comox, so Mr. Van Ness said at a meeting, "We don't

IvDOw wbat to do at all, if Mr. MfFarland will go and

leave us, which he thought he would, and what w-e are

going to do; w^e had betteir go to work and watch t]w

''Eugene" and keep a good watch, so that we know what

is going on and don't let anybody off the boat, and don't

let anybody on the boat until we know what Mr. McFar-

land, as representer of the expedition, is going to do in

that matter.

Q. The fact is, you had begun to lose confidence in

th(\<*e people, hadn't you, all of you?

A. Well, of course, after

—
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Q. They were going on in this mysterious way?
A. Yes, sir.

Q. W'ould not tell you why the "Eugene" broke loose
from the "Bristol?" A. Yes.

Q. You all got tired of that? A. Yes.

Q. You said, we will take the matter in our own
hands?

A. No, we did not say that; we only was going to see

so that we would have witnesses to prove if something
were to go on wrong, which we considered wrong.

Q. When the committee sent you over o'n the "Eu-
gene," they told you what they sent you there for, did

they not?

A. Well, they told us to keep an eye on ^everything

that was going on.

Q. All the time s'he was in Alert Bay?
A. No, not all the time, we were relieved.

Q. Yes, but somiebody was on her w'hile she was in

Alert Bay?

A. Yes, sir.

Q. For the purpose of watching her?

A. Yes, sir.

Q. You have not got a copy of this release that you

signed with the "Bristol"?

A. No, sir, Mr. Johnson has got it; I think he can get

it.

Q. Johnson was the man^ then, that presented this

release? A. Yes, sir.

Q. He was the purser of the "Bristol"?

A . Yes, sir. We did not know anything about John-

son at all in the question, not a word about Mm, but all

at once, when he came back and went in Alert Biay, and

we were talking to the captain as to what we were going

tio do, all at once this purser came up, this Johnson, as

representee of the "Bristol."
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Q. Then you all had a meeting about the release, be-

fore you signed it, I suppose? A. Yes> sir.

Q. The ninety passengers?

A. Yes, it wan called by Mr. McFarlanid.

Q. And after you all had a meeting laibout it you came
to tlie coniclusion that you would sign it didn't you?

A. On the request of Mr. McFarlaiid aed this otiher

captain, Mr. Lewis.

Q. So that you all agreed to sign it in the meeting,

you were not going to sign it—one of you would not nigu

it unless the rest did?

A. One did not sign it and tfhe purser told us that

if (une falle'd to sign it, he will turn off a,nd gx) to S-t,

Michael. And so they worked on thait poor fellow for

pretty near six hours—they were going to throw him

overboiard and was going to hang him up, and was going

to force him to sign it, and he did not sign it.

Q. The other passengei's wanted him to sigm?

A. Yes, they wanted him to sign.

Q. AVhat was his name?

A. He gave me his addTess; his name is N. M. Witt.

He lived in the New Western Hotel on Third avenue.

Q. How does he spell it?

A. He has put it dowm here himself.

Q. That is "W. W. Wert."

A. Yes.

Q. Did he tell you where he name from?

A. No, sir.

Q. Mr. McFarland told you then that the "Bristol"

had fulfilled her part of the agreement in taking you that

far or was ready to fuMl her part?

A. I beg your pardon, Mr. McFarland did not take no

personal interview ^t all; what he had to say he always

called a meeting you kn'ow, and put that in front of the

body.
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Q. Then let them aet as they would?

A. T'okl tb-eni simply how he felt albout it.

(i. Well, after you had all that put before your com-

inittee, and you probably had another meeting' of the pas-

sengers, you then decided to go to Victoria, did you not?

A. Mr. McFatrland always was introduced to the meet-

ing; he was always piresent at the meeting; of course, we
did not want to do anything- without hiaving Mr. MicFar-

land there, as he was intnoiduced to us ais manager of the

"Eugene," and we didn't want to do anything without

his knowledge.

Q. His wife was alomg too, wais ishe not?

A, Yes, siir.

Q. She was a passenger, wa« sihe not?

A. That's the way I looked at it, so was Ms boy.

Q. She and McFairland aiud the boy all signed this

agreement, didn't they?

A. I don't know whether the boy signed it.

Q. McFarland and the wife signed it?

A. Yes, sir.

Q. Just like lany other paissengersi?

A. Yes, sir, just like any other piassengers.

Q. Now, you bought two tickets from this man Grould?

A. Yes, sir.

Q. Besides the one which is plaeed in evidence here,

there was another, which was taken up on the "Brisitol?"

A. Mr. G^oukl gave me two tickets, and he told me that

the way I understood it was this: That I had my tickets

all riglit enough for tlie trip, and when I came over, tlhait

was the undeTstanding, and when I came over to Victo-

ria, I seen so many different kinlds of tickets. Now, there

were people from Portlaind and people bought tickets in

Victoria, and had different tickets altogether, and then

by talking around I went up to see Mr. Davidge, and he

savs "How is that? That is so funny, so many different
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kinds of tickets." "Well," he says, "of coui^e, you have
got to get these tickets exchanged," and he told us to

come up at a certain time and get another ticket for th(^

"Bristol," and then I got this little slip in exchange for

the ticket.

Q. That is the one in evidence here?

A. No, be'g your pardon,

Q. That is the "Eugene" ticket?

A. That is the ticket I got from Seattle, and this little

slip I got exchanged for my other ticket, that I received

in Victoria.

Q. The purser takes the ticket up, don't he?

A. Yes, sir.

Q. iDid you ever ask Johnson for the ticket?

A. No, sir. There is quite a lot of people did not want

to give up their ticket and they did not.

Q. I show you this ticket here, issued apparently to

F. M. Lyon; was that the kin(d of a ticket you had on the

"Bristol" and gave up to the purser?

A. To say the truth, I could not say if it is the same

kind of a ticket or not.

Q. It looked like it, did't it? It was the same color?

A. It is too long ago ; I could not recognize this tick-

et; that was simply a ticket like this.

Q. Do you rememiber what was on it?

A. I read the ticket. But it was too much—you know

I'm German, I could not very well get along.

Q. But yon had that ticket?

A. I read the ticket.

Q. You had that since yon saw the sign down here

at Gould's office, did not you?

A. I exchanged it for a ticket in Victoria.

Q. But the ticket you bad in your pocliet, have yon

seen that since you saw the sign down there in Gould's

office, the little sign that you testify about?
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A. AVell, this was the ticket that was exchangx^d in

Metoria; I did uot see that sign afterwards.

Q. No, but you rememiber all there was on that sign
down there, don't you?

A. ^^\'ll, I just remembe(r, I could mot really—I knew
it was for the trip, you know, but I could not—this was
a ticket two feet Long and one foot wide; I ootuld better

see what I saw on that, because there is too much on the

small one.

(J. Does your memory depend on the size otf the thing

that you see?

A. Lesis letters; there was only a few letters on that

3'ou know'.

Q. Do you remember all there was on that?

A. Well, I do not remember all tha,t was on it.

Q. Wh'at you told on your first examination was not

all that was on there then, was it?

A. Well, it was all what I understood wais on it; it

was the umdeTsitanding that they said that I could secure

a ticket there for St. Michael and Dawson City.

Q. That's all it did say? A. Yes, sir.

Q. Was thiat all that yOu saw o^n that sign, that you

couHd g-et a ticket from that office from Seattle to St.

Michaels and Dawson City.

A. Yes, sir.

Q. Now, di'd not that ticket that you got over there

—

you took yoiur ticket up to Davldge & Company, did not

you, and Davidge signed it?

A. I got a ticket which was signed all right; it seems

to me a ticket I glot was a little longer than this is.

Q. At all events, Davidge signed it?

A. Yes, I seen the signature underneath.

Q. Looked just like that, didn't it?

A. It's hard to tell.

Q. Now, Let's get the straight of this: From Gould,
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you got the yellow ticket here, that you put in evidv-iice

(referring- to Libelant's Exhibit "K")?

A. Yes, that is my ticket.

Q. You also got another ticket?

A. I got a little ticket of about that square (showing)

;

it Avas a white ticket.

Q. Now, this little square white ticket. When you got

to Victoria, you took that up to the office of Davidg^ &

Comipany? A. Yes, sir.

Q. And there they gave you another ticket?

A. Yes, sir.

Q. And tlmt other ticket is the one that you gave to

the pursuer on the "Bristol?" A. Yes, sir.

Q. Now, is not that the ticket that Davidge & Com-

pany gave you for the little square white ticket?

A. Well, it's what I say. I think really that my tick-

et wais a little longer than this one.

i}. It looked very much like that, did it not?

A. Yes, sir.

Q. You could not say it wais mot like that?

A. I could not say.

(Paper identified by witness offered in evidence by

claimant marked Claimant's Exhibit 1 and returned here-

with.)

A. (Oontimiing.) Furthermore, I will state there were

people bought tickets in Portland, who did not exchangv

their tickets at all; they only had one ticket and so. on,

and then when we got to Victoria we were surprised to

see so many different kinds of tickets floating around; T

never would have thought of going to work to exchange

that ticket if I had not inquired in Davidge's office.

Q. And then Davidge told you that you ought to ex-

change it?

A. Yes, sir. I think, however, I would not have ex-

changed it; tiiat it would have been juM as well.
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Q. Now, your outfiit, you say, cost you |2G8?
A. Yes, sir.

Q. Where did you buy iit?

A. I b'oug'lit part of it in New York amd brougiht it up
here, anid I bouoht part of it in Mr. Kline & Rosebera's,

and I boiugiht part of it in a secondhand shop down her-e

(jn a littk- side street gioing down to the wharf, and I

bought part of it in Cooper & l^evy's.

Q. Well, this outfit was enough to last you f(jr a year

and a half? A. Yes, sir.

Q. It was not perishalble stuff, was iit—it was stuff

that would last?

A. Oh, yes, of course, it womld last.

Q. Now, in MetorLa, how mudh cu'Sitoni's duty did

you pay on it?

A. We did not pay no cusitoms duty on it at all.

Q. llow much did you get for that when you sold it?

A. I got for the three outfits ; I bought my two part-

nera' outfits out; they were oiut of money.

Q. You bought your two pairtners out?

A. Yes, I got for the w^hole outfit |185 for the three

of us. Of course, we didn't have no money to come back

here to Seattle.

Q. What were their names?

A. There was Baker and Marcy.

(}. They were partners with you in this whole trans-

action? A. Well, we run togiether, you know.

Q. You were going to go into partnership up there in

whatever you got?

A. No-, 'Sir.

Q. You did have money then?

A. Well, I had borrowed the money from Mr. Frieze

in Victoria,

Q. You borrowed the money from him?

A. Yes, sir.
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Q. Was Irn a man you knew before?

A. No, I made Ms acquaintauee in Victoria.

Q. How much money did you borrow from him?
A. I borrowed |100.

Q. So that you could buy these outfits?

A. Yes, sir, and garre 'him the papers so that 1 could

retmu the money.

Q. W^ll, you borrowed this money the flOO, bou^iit

1 lie outfits, and then you sold the whol e three outfits for

liow much?

A. 1185^—I beg- your pardon, that was the groceries.

Q. What did you do with the rest of the stuff?

A. Well, the rest I kept.

Q. You have still got that?

A. No, they kept it.

Q. You only bought their groceries?

A. Their groceries—^thiat is all. Mr. Baker went u])

to Copper riv^er and Mr. Marcy went home. He was short

in money; he sold as quick as he could, so lie sold his

clothing—he sold that for to keiep himiself gxnng.

Q. Now, you got back there at Victoria, early in Sep-

tember, didn't you? A. Yes, sir.

Q. There were other boats still going u]) to Alaskia,

were there not?

A. Not that I know of.

Q. There were other people still goiug into Alaska,

over the Dyea and Skaguay trails? A. Yes, sir.

Q. Lots of tliem, were there not?

A. To go over across.

Q. When you got back here to Seattle there wer<>

still a good many people buyiug ticketis and outfits to go

up there, were there not?

A. Oh, yes, there were some of them.

Q. Did you try to sell your outfits to these people?

A. Yes, sir.
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Q. To whom did you finally sell them.

A. Oil, there were several pairties I tried tio sell to at

tlie hotel,

Q. Did you sell them to them?
A. No, sir.

Q. Where did you finially sell thiem?

A ^^>ll, after it was on the wharf for four days, I

went over to inspect it, and it was damp weather like to-

(kiY, and the rats had eat holes in it, and I went bajck to

Cooper iS: T.evy where I bought it and offered him to take

it back.

Q. He woiuld not pay you as much as you got for it

because it was not in good oondition?

A. Oh, it was not in A No. 1 coniditioin; it was just

a^bo'ut the conditioin when we left.

Q. I thought you said that the rats had eaten into it?

A. Well, of course, that didn't do the gioods any daim

age, you know. It was not damaged by water or damp
weather.

Q. Did yoiu try anybody else besides Cooper & Levy?

A. I tried several parties, outfitters.

Q. They would not, any of them, give you anything

for it.

A. Well, they said this was not the stuff they wanted

;

they wianted other stuff, and then they wanted this an)d

then they wanted that, and wanted stuff' I didn't have,

and what I had, they didn't want.

Q. What have you been doing since you came back

from Vi<?toria?

A. Nothing; I worked for one week.

Q. Here? A. Yes.

Q. What at?

A. Makinig cigars. I tried to get work, but it is im-

possible to get any work here.

Q. What other kind of work did you try to g^t?
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A. Oh, any kind.

Q. Tried all ai'ound? A. Yes.

(2. Coiuld not get lany? A. Yes.

(2. Tell me some places you tried.

A. Well, 'Of course, I did not want to try to get work
wbrcli 1 cannot do, going out lumbering or that kind of

Avork. 1 ain't used to that kind of work.

(2. Tell me some one you tried to get woa-k from?

A. I inquired around wherever 1 thought there w^as a

chanee.

Q. Tell me some store oir some lumber mill or some

person that a^ou went to to try to get work.

A. I had a conversation ia couple of days ago with Mr.

Levy, and Levy told me that if I could go to work and

sell outfits that I could do so, and then I went to see

Messrs. Kline & TJosenberg, and they said, "Well, Jacoibi,

if you want to make a few dollars, we will give j'ou a

chance to w^ork for us, selling outfits."

(}. That is just a little while ago; just a few days

ago ?

A. That is weeks ago. But I tried to do it, but you

cannot sell anything; the people are all too •stupid here.

Q. The people are all too stupid; you could not sell

anAi:hing?

A. They waul to have their own ways, and as 'SOon a**

you pitch in and want to get them some place, they think

you are j^oing to swindle them.

Q. Did yon try to get any lafcor?

A. Well, I AvoTked down there for eight days in that

cigar slio<p. I had my back against a big stove, but my

feet were nearly in the street—one side was roasted

while the other was nearly froze to death. I worked for

a week and I had to give it up.

Q. Where is that?

A. There is a little cig-ar store next a little shoemak-
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er's store. Thiis was a couple of weeks ago.

Q. Well, you took some money along witli you up
there?

A. iNo, sir, I had just |45 left.

Q. Whiat isecurity did you give this man in Victoria

who made this loan to you?

A. My w'oiid,

Q. Your wiord?

A. Yes, he offered it to me, and I told him my plans,

and he says, "Wbenever you want any money, I will give

it to you; I will help you out."

(}. lie wais a resident of Victoria, was he?

A. Yesv he owns the Queen's Hotel, wliere we used to

board.

Q. You never met Mm (before yiou were up there this

time? A. 'No, sir.

Q. You just knew him while staying at his hotels—^he

is a German and you are a (jerman? A. Yes, sir.

Q. He said, "Here's |100 if you want to buy the out-

fit"?

A. He did not say that. I told him all about it, and I

hiad plenty of stuff up there, and I told him I was going

to give him my wateh, and I had a rifle, and I bad a !shot-

gun, aiud I had a pistol, and I bad an instrument up there

that coist me |50. And I says, "I will let you have that

all for security, until I am able to pay you back." He

says, "Tbat is not necessary, Jacobi," be says, "I will

take your word for it and here's tbe money."

Q. After you got back to Y'ictoria, did you e^^er go to

see Mr. Gould or Mr. McOuire, and tell them that yo'U

bad signed this release to the "Bristol," under protest?

A. No, sir.

Q. Did you ever make any claim against the "Bristol"

or against tbe owners?

A. We did wben we got back, wben tbis committee
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started in an action, they engaged lawyers a-nd other
people (Migiaged lawyei"*?, and Ave engaiged lawyers, by
paying 50 cents and a dollar apiece, aind tried to do the

best we could, and then the coonmittee started to gio to

work, and the committeeman left us, and some bought
horses and some went up to the Stickeen, some went to

Dyea, and within a couple of days they were all scat-

tered.

Q. These men who went to the Stickeen river anid

Dyea, they were going over to Dawson City, were they

not?

A. That was their intention.

Q. So that from that time, until you began this suit,

you never said anything more about the release of the

steamer?

A. No, sir, because they all s^aid that we shall leave

it to the committee and stick to the committee, and we

stuck to the committee until we were struck by the com-

mittee.

Tfedirect Examination.

Q. (By Mr. HOG AN.) Now, lais to tihe signing of that

release by McFarland, do you know OiU whose behalf he

signed that, whether on his own or on behalf of amy other

person?

(Objected to by proctor for claimant a® incompetent, ir-

relevant, and immaterial.)

A. He signed that release in his own behalf; that's

the way it seems to me.

Q. I will aisk you whether oa* not the Portland and

Alaska Trading and Transportation Company signed

that release.

A. If Mr. M'cFarliand signeld that release, conse-

quently, as the manager of that Poirtland Tmnlsportation

Company, it must mean the company.
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(Proctor for tlie claimant mioves to strike out all of the

testimony of the witness in regard to any conversationis

or representations or siaying or acts of McFarland which

he has testified to, or of McFarland, McGuire, Gould,

or Lewis, as no proper basis has been shown for such

testimony, no connection of these people with tbe claim-

ant or the steamer "Eugene." At this time, further

proeeedimg'S: wei'e adjourned until 10 o'clock A. M., No-

vember 15th, 1897.)

Seattle, November 15th, 1897. 10 o'clock A. M.

Continuation of proceedings pursuant to adjonrnment.

Mr. O. W. GOULD, a witness called on belnalf of the

libelant, being duly sworn, testified as follows:

Q. (By Mr. HOGAN.) What is your business, Mr.

Gould?

A. I am a dealer in typewriters.

(Proctor for libelant desires the record to show that

he is examining this witness as an adverse witnesis.)

Q. Have you any other business in connection with

that? A. Well, no.

Q, Have you had of late?

A. Not since some time in August.

Q. Do you know of the steams'hip "Eugene?"

A. I do.

Q. Of the "Bristol?" A. Yes, sir.

Q. Do you know of their attempted voyage to Alaska

last August? A. I do.

Q. Did you have any connection with that?

A. Yes, I acted as agent in selling tickets.

Q. What place?

A. 019 First Avenue, Seaittle.

Q. Unde^r w^hat name—C. W. Gould & Company?

A. No, sir.

Q. Just C. W. Gould? A. C. W. Gould
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Q. Yon are the Mr. (rould testified to by tlie mtness

Jacobi, and Kuff, to the effect that they liad bouj^ht their

tickets of you, I presume?

A. I remember of Mr. L'uff buying a ticket of me;

the other party I do not recollect. I presume that I sold

the other pai-ty a ticket; if I did his name will appear on

the stub of the ticket but I do not place him in that con-

nection.

Q. By wbom were you employed in that business?

A. As near ais I am able to make out, I wais employed

by MicGuire «S: Davidge.

Q. Who is McGuire and what relation does he bear

to the Portland and Alaska Tl*ading and Ttansportaion

Clompany, if you know?

(Objected to by proctor for elaimant until the witness

states that he knows.)

Q. I ask him if he knows.

A. I do not know.

Q. You had dealings with him, he representing the

Portland and Alaiska Trading Company?

(Objected to by proctor for claimant as leading.)

Q. In what capacity did he assume to rejxresent ,that

C(mipany in these dealings?

(Objected to by proctor for claimant, because any such

statements to the agent cannot establish as against the

principal the agency.)

A. Whty, I believe P. H. or H. P. whichever his ini-

tials may be, was president of that company; that was

my recollection.

Q. And W. W. McOuire, what relation did he bear?

A. If I recollect correctly, he wasi secretary.

Q. And McFarland, what were his initials?

A. E. B., I Obelieve.

Q. What relation did he bear to the company?

A. I believe he was manager.
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Q. Did you have amy stationery or printed matter fur-

nished you by them? A. No, sir.

Q. Did you see any of their letterheads or business

cards? A. I did not.

Q. Who was present when you were employed for the

purpose of selling tickets on this voyage?

A. I believe Mr. Giles was in the office at the time

with H. P. McGuire, and II, C. Davidge came in together

and asked me if I would act in the capacity of agent in

selling tickets.

Q. You made a contract with them, did you?

A, I did not, no, sir; only verbal.

Q. You made a verbal contract at that time?

A. Yes, sir.

Q. Whereby you were to act as agent for the selling

of tickets for this voyage? A. Yes, sir.

Q. What was said as to the amount to be charged

passengers for the tickets?

A. We were to charge them |300 from Seattle to Daw-

son City.

Q. And what privileges as to baggage and freight was

that to include?

(Objected to by proctor for claimant os leading.)

A. That was to include 1500 pounds, as I understood

it, or three-quarters of a ton, measured. Now, there is a

difference between 1,500 pounds avoirdupois and three

quarters of a ton measured ; well, that matter was thresh-

ed out between the parties before the sailing, and it was

finally agreed that 1,500 pounds avoirdupois should gov-

ern.

Q. What date was this that you were employed by

them in the capacity of agent?

A. Well, now, I do not recollect exactly ; it was some

where about the 14th of August, I think.
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Q. State whether or not any bills were gotten out and

distriibuted and circulated, aidverrisiug Una trip.

(Objected to by proctor for claimant as ieaxiinig.)

A. Yes, sir, there were cards printed on ordinary pa-

per about the heft otf thick letter paper.

Q. Have you auy of these cards?

A. I have not.

Q. What was done with these cards—were they put

up at any place?

(Proctor for claimant objects to this line of inquiry as

incompetent, for the reason that no authority has been

shown in this witness to bind the owners of the "Eugene"

or the claimant.)

Q. 1 ask you if they were distributed or put up any-

where?

A. Yes, they were handed to oiutside nistleris to give

to passengers or prospective passengers.

Q. State whether or not these cards were jirinted with

the approval of the McGuires.

A. They were.

Q. Were they submitted to them?

(Objected to by proctor for claimant as incompetent

until the card is produced. Proctor for claimant propos-

es to shi()w tliiat tlie cards have been destroyed and will

offer seciondai'y evidence as to their contents.)

Q. Now, you may go on and state what part the Mc-

Guires or McFarlainds had in the preparation of these

adveri^isements—w-hat part they took in it and Avhether

they were submitted to them.

A. They were written by me and submitted to W. W.

Mc(iuire; T believe he was in the office at the time.. He

stated that he would have to have some cards for these

(mtside ruistlers to hand to passengers, and wanted me

to get up a form. So I wrote out a form and submitted
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to them or to McGuire one, whoever was in the office at

the time, and he told me to get them printed.

Q. Then you had them printed.

A. I Iiad them printed, yes.

Q. Was one of them posted up in your office or aibout

tlie office anywhere, if you remember?

A. I do not recollect of any tliat were posted up at

all. They were little bits of cards about three inches by

two and a half, something like that—small cards.

Q. I will ask you if this is one that you refer to?

A. Yes, that is the one.

(Card offered in evidence by proctor for libelant. Ob-

jected to by proctor for claimant as incompetent, and on

the same ground heretofore stated; that there is no au-

thority shown for the issuance of this by the claimant or

owners of the steamer "Eugene." Paper marked Libel-

ant's Exhibit "M" and returned herewith.)

Q. I w\\\ ask you whether or not there wais any other

large bill printed about a foot wide and two feet long.

A. Yes, sir.

Q. I will ask you whether or not that wasi printed

with the knowledge and approval of the Portland and

Alaska Trading and T'ransportation Company or the Mc-

Guire's?

(Objected to by proctor for claimant as leading and

calling for a conclusion of law.)

A. It was printed with the knowledge of W. W. Mc-

Guire, and I think with the Ivnowledge of H. P. McGuire,

although he miay not have been here at that time.

Q. How was that prepared, who prepared it and to

whom was it submitted?

A. I do not recollect the gentleman's name who pre-

pared the card; I think it was prepared by an old gentle-

mjan on Cherry street, between Second and Third.
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Q. Who employed him for the purpose?

A. I believe W. W. McGuire; that is my recollection.

Q. Htate what was done with th.at bill after it was

printed as to its distribution.

A. It was nailed upon my bicycle rack.

Q. Where is that with reference to thc^ entrance to

your office?

A. It is right by the side of the door, in front of the

window.

Q. Now, do you know anything about any advertise-

nientis or publications having appeared in the daily pa-

pers of this city with reference to this voyage?

A. Yes, sir. There wei-e several barnstorming arti-

cles in the "P. I.," wha,t would commonly be called 'jol-

lies' by some people; that is what the McGuires called

them.

Q. I now hand you Libelant's Exhibits from ''B" to

"J." I will aisk 3'ou if you recognize these as isome of the

articles printed matter, newspaper matter, that were so

published.

A. Here is one in particular, where it siays "Secretary

V\\ W. Mclruire, the resident agent Gould of the c(jm-

pany, were about the busiest men in Seattle yesterday,

attending to the wants of passengeiis, and looking after

the new arrivals who are booked for passage on the

"Bristol." That is what I referred to as "barnstorming"

As a matter of fact that day we had very little business.

Q. That is Exhibit "D'' that you have read from.

X(v^^' T will ask you if you have examined all the^e papei's,

and if you have, whether you can state \yhetheT these are

the articles that you refer to as appearing in the "P. I."

A. Yes, sir. I^t me state here. There is a list of

passengers, and some of the passengers came in and ob-

j<Mted to tin's list, as it was miisleading on account of quite

a number of the passengers having been booked at Port-
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laud, and it was made to appeal* tluat the passeuigens were

all I'l-oui Seattle.

Q. You speak of. Exhibit ''G" now?

A. Yes, sir.

Q. Now, I \\'ill ask you to explain how these articles

canK^ to be published in the "P. 1." of this city, by whom
they were written, if y«ju know, a/nd at whoise request?

(Objected to by proctor for claimant unless the witness

laiows of his own personal knowledge.)

A. I saw some of the articles thait were being prepar-

ed by W. ^\'. McGuire. Others were \^T:'itten by a gentle-

man by the name of Hemple, at Mr. McGuire's request,

and they went over the matter in my office there a num-

ber of times, approving and disap-proving it, before it was

svibmitted for publication. That's all I know aflbiout it.

McCruire, however, asked me several times to assist him

in writing up that matter, but I did not think that it was

in my line, and did not wish to have anythiiig to do with

it.

(}. Whio paid Sempile for prepiaring this, if anybody?

A. I don't know who paid him.

Q. I will ask you whether or not he got piassiage on this

voyage for writing.

(Objected to by claimant as leading.)

A. He had passage on the voyage, and I understood

at reduced rate on account of services performed and to

be jierformed.

Q. (By Mr. PETEES.) That is what you understood

from some one else.

A. I understood it from W. W. McGuire.

(Proctor for claimant moves to strike out the testimony

as hearsay.)

Q. (By Mr, HOGAN.) W. W. McGuire told yoii so?

A. Y>s, sir, he did.
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Q. NoAv, do you know wlietli'er or not the ''P. I." Com-

pany was paid anytiling for the publication of theise arti-

c4es?

A. I paid the "1*. 1.'' |100, and took a receipt for it.

Q. For the publication of these articles?

A. Yes, one payment. I don't know what was paid

subsequently.

Q. State whether or not the McGuires had knowledge

of that payment or whether it was by their request.

A. Yes, sir, they had. They requested me to pay the

bill, and I refused until I bad authority for the disburse-

ment from F. O. Davidge & Company.

Q. Then what money did you pay out—where did you

get the money that you paid with?

A. I received it from the sale of tickets.

Q. That you received a receipt for that ptaymeut?

A. I have.

Q. Have you thait receipt with you?

A, No, sir, I have not.

Q. Where is it? Can you get it?

A, Yes, sir, it is in my safe ait the office.

(Ueceipt referred to by witness subsequently produced,

to which is attached a telegram of which the following

are copies

:

(On Pacific Postal blank.)

Victoria, B. C, Aug. 19th, '97.

C. W. Gould, Seattle, Wn.

Please pay the "Post-Tntelligenicer" one hundred dollars

immediately account advertising. Your form local ticket

approved.

F. C. DAVIDGE & CO.
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Seattle Washington, Aug. 19, '97.

C. W. Gould, Acct of F. C. Davidge & Oo.

To ''Post-Intelligencer" IMiblisliing Compnay, Dr., on

aeet of adv., |100.00

P. I. Co.

Per J. Ira Hawley.

(Proctor for libelant offers in evidence the receipt and

telegram a^ aboA'^e. Proctor for claimant objects to the

receipt as incompetent,for the reas'on that there is no con-

nection shown between the claimant and the parties to

this transaction.)

Q. I will ask you if you have any telegrams or letters

in your possession between 3^ourself and other persons^ re-

lating to either of these siteamers, concerning this trans-

action, and if so, I will aisk you to produce them.

A. I have. Here are some thiat are addressed to Mc-

Guire and some to myself.

Q. I will ask you where these Avere received.

A. In my office.

Q. And at what dates? At the dates they purport to

bear? A. Yes, sir.

Q. I will ask you whether or not thiey hlaive been in

your possession ever since. A. Yes, sir.

(Proctor for libelant offers in evidence six telegTams

produced by the witnc'ss. Proctor for claimant desires to

aisk some preliminary questions as to the competency of

the telegTams.)

Q. (By Mr. PKTEPS.) This telegram from McFarland

to I{. P. McGuire dated August 28, 1897, have you got the

answer to that telegram with you?

A. I have not.

Q. Or a copy of the answer?

.A That was addressed to McGuire?

Q. Yes. A. Ko.
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Q. There was an answer to it?

A. I could not say.

Q. Where did you get that, then?

A. Well, McGuiro left it on my desk.

Q. McGuire left it on your desk and you picked it up?

A. Yes sir.

Q. Did you have McGuire's authority for the use of

this?

A. He turned it over to me. The message wais opened

by him, and handed over to me; all the messages there

were left in my care and put in ray safe.

Q, Where was McFarland at that time?

A. I don't know.

Q. Where did this telegram come from?

A. It was dated at Portland.

Q. That is, McFarland must have sent it from Port-

land? A. Yes, I think so.

Q. You have not the answer to the telegram?

(Proctor for claimant objects to the introduction of

this telegram ais being fragmentary evidence, besides the

further objection to the introduction of all these tele-

grams and letters as being incompetent, on the ground

that no connection is shown between those who signed

them with the owners or claimants of the steamer "Eu-

gene.")

Q. N'ow, this telegram from Victoria, B. C, August

19th, from F. C. Davidge & Company to W. W. McGuire,

where is the answer to that telegram?

A. If there is an answer at all, it miist be with the

Postal Telegraph. I do not know^ whether it is answered

or not.

Q. It was received at your office, was it not?

A. Yes sir.

Q. Do you keep a copy of your answers there?
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A. No, sir, I did not

Q. It d'oubtless was answered, was it not?

A. That I could not say.

(Proctor for claimant objects to all of the telegrams

ais they all appear from the face of the telegrams to re-

fjiiire answere, and the evidence is not admissible, unless

they produce the balance of the communications. Pa-

pers marked Libelant's Exhibit "K," "O," "P," "Q," "R,"

and "S," and returned herewith.

Q. (By Mr. HOGAN.) You liave identified these let-

ters? A. Yes, sir.

(Proctor for libelant offers in evidence letter from F. C.

Davidge S: Oompany to O. W. Gould, under date of Sep-

tember 24th, 1897; also letter from F. C. Davidge & Oom-

pany, dated Portland, Oregon, August 17th, to C. W.
Gould; also letter from F. Cj Davidge & Company, Vic-

toria, dated August 20th, to C. W. Gould.

Q. (By Mr. PET'EBS.) Mr. Gould, this letter pmrport-

ing to be from Davidge «& Oompany addressed to you from

A'ictoria, B. C, on the 21st day of September, 1897, says,

"We are in receipt of your favor of the 22d, and will of

course be glad if you are able to recover the |35 from the

McGuires"; have you g^ot your letter of the 22d to which

this is the reply? A. No, I have not.

Q. Have you got a copy of it?

A. I do not think I have.

Q. Do you not keep letterpress copies of the letters

which you write in your office?

A. The majority of them. Some I do and some I

don't.

Q. What makes you thiuk you have not got these?

A. Well, I am not positive that I have not; I may
have.

Q. This letter of the 20th of August, 1897, purporting

to be from F. G. Davidge & Company to you, says, "We
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note you paid the "P. I." the |100 \\hich was in order."

That must have been in answer to a letter of yours in-

formini> them, amonj^ other thing's, that you had paid the

|100 to the "P. T.," is not that true? ' A. Yes, sir.

Q. Have yoai got that letter?

A, T presume I have a copy of it; I am not positive of

that. It may have been a telegram. In that ease, I did

not keep copies of telegrams.

(Proctor for claimant objects to the introduction of

these letters on the ground that they are incompetent, and

oil the further ground that there is no showing of author-

ity in Davidge «.^ Company to bind the owners or claimant

of the "Eugene"; and fui'ther that the sig-nature of Da-

vidge & Company is not proven; and fiiftlicr that the let-

ters show that they are in answei' to other letters from

the witness to Davidge & (\)mpany, if genuine at all, and

unless these other letters are produced, to which these are

ansTN'ers, or which were answers to them, we object to

thei^e as fragamentary testimony.)

Q. (By Mr. HOGAN.) I desire to ask one or two

questions in view of the objections. Do you know the

signature, Mr. Gould—that is, you had business coiTes-

pondence with t'liem? A. Yes.

Q. Other than this?

A. Very little. I could not take my (^alth that I could

recognize the signature.

Q. But you received these letters in the regular course

of business? A. Yes, sir.

Q. Can you identify the signature to these letters of

Davidge «& Company, according to the -signatures to other

letters received by you?

(Proctor for claimant objects to the question as incom-

petent, and in no way tending to prove the genuineness of

the signatures.)

A. As far as I am able to judge, the signature is the
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saiue as on previous correspondence. As you will note,

one of these letters is dated Portland.

Q. Tliey had an office in Portland?

A. They had a branch office in Portland, conseciuently

the signature by the party signing the letter ^'G," down

there, would not be tlie same as the signature from the

home office at Victoria.

Q. (By Mr. PETERS.) Who is the individual wlio

signs the name Davidge & Company by the name "G"?

A. I think his name is Grear.

il. Did you ever see him write?

A. No, I never have.

Q. A'^'ho is the individual who signed the letters over in

^"ictoria, B. C, under the name of Davidge & Company.

A. I think it is Davidge himself.

(}. Did you ever see him write his name?

A. I never did.

(Proctor for claimant renews his objection ais incom-

petent, the genuinenesis of the signature not being

proven.)

Q. (By Mr. PETERS.) One of these letters that was

handed you by Mr. Hogan was in the possession of Mr.

Hogan, w^as it not?

A. Since I came in the office this morning, he handed

it to me.

(Papers identified by witness marked Libelaint's Ex-

hibits ''T,'^ "U," "V,'' and returned herewith.)

Q. (By Mr. HOGAN.) I will aisk you if you recognize

the signature of F. C. Davidge & Company to that letter,

according to the sif^nature borne by the letters of your

correspondence with that firm.

(Objected to by proctor for claimant, for the reason

that it will in nowise prove the genuineness of the signa-

ture.)
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A. The siguatiire to this letter appears to be the same

as ou the other letters from X'ictoria, signed by Davidge

»!s: CDmpauy.

(Paper ottered iu evideuce by proctor for libelant.)

Q. (By Mr. PETERS.) That is the only ground of be-

lief as to its genuineness, because it seems to be on the

same sort of paper.

A. The letterhead.

(}. It seems to be the same sort of a signature as (m

tliese other letters tiiat have been ottered in evidence?

A. Yes, sir.

(PK)ctor for claimant objects to the introduction of the

letter as incompetent, the genuineness of the signature

not having been shown, and the witness not appearing lo

have any knowledge as to the hand^^Titing. We object

(m the further ground that it relates to other correspond-

ence and to other matters, and the balance of the corres-

pondence has not been produced; and on the further

ground that i+ relates to transactions which have arisen

since the commencement of this suit, the letter being

dated Xovember !^h, 1897, an<l it fnrtlier appears thtat it

is a letter fi'om F. C. Davidge & Company to J. C. Hogan.

Paper marked Libelant's Exhibit ''W a-nd returned

herewith.

Q. (By Mr. HOCxAX.) I propo>e to follow this up by

auDtlier witness. As such agent for this expedition, Mr.

Gould, I will a^k you whether or not you «old the ticket

to Charles IJulf; one of the libelants in this case.

(Objected to by proctor for claimant as leading.)

A. By reference to my stub-book, I can answer that

question.

Q. Please do so. A. Yes, sir, T did.

Q. On what date?

A. I haven't the date; the tickets were not dated.

Q. Where was that sold?
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A. At my office in Seattle.

(2- He paid the passage money?

A. He did, yes.

Q. How much? A. |300.

Q. What trans-portation ri^'hts did that entitle him to?

(Objected to by proictor for claimant, for the reason

that the ticket is the best evidence.)

Q. What was said as to transportation rights that were

to be given him, between what points and as to what

freight he would be entitled to carry with him?

(Objected to by proctor for claimant ais incompetent.)

A. He was told? that he would be entitled to through

transportation from here to Darwson City.

Q. (By Mr. PETEKS.) Mr. Gould, the ticket which

you sold Mr. Ixuff had the terms and conditions of the

transportation upon it, didn't it?

A. The order for the ticket on the "Bristol," from Vic-

toria to St. Michaels.

Q. Have you got a copy of that order there?

A. I have.

Q. That was what was delivered to Mr, Kuff, when he

paid his .f300? A. That is the order.

Q. For a ticket on the "Eugene"? A. Yes, sir.

il. Now, these two papers, that is, the order for a

ticket on the "Bristol" and the ticket on the "Eugene,"

contains the conditions of the trainsportation; that is it has

a stipulation on it as to the amount of baggage and so

forth? A. Yes, sir.

(Proctor for claimant objects to any parol testimony,

which attempts to vary the contract contained on the

ticket.)

Q. By Mr. HOGAN.) Between what points would that

furniish him transportation, and what baggage or other

rights did it give him?

A. It furnished him—we sold the ticket or furnjished
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a ticket from Seattle to Victoria on the "Kingston," I be-

lieve, or the "City of Seattle," the boats running between

here and Victoria, I don't know the name of the conipiany

operating that boat, but we furnished the transiportation

between here and Victoria. Between Victoria and St.

Michaels we furnished an order on F. C. Dayidge & Com-

pany covering the transportation between Victoria and

St. Michaels. The ticket for paissage on the "Eugene"

was also given the pasisengers here, and the order on F.

O, Davidge & Company.

Q. Can you tear one out?

A. Yes, I will furnish you one of the orders and mark

the stub.

(Proctor for libelant offers the paper in evidence. Pa-

per marked Libelant's Exhibit "X" and returned here-

with.)

Q. Can you furnish a ticket to the "Eugene"?

A. I can, but I may be called upon to account for it.

(Witness produces blank ticket to commissioner indi-

cating upon the stub the purpose for which the ticket was

detached. Proctor for libelant offei's the ticket in evi-

dence. Proctor for claimant objects as inconupetent, for

the reason that it is not connected in any way with the

owners or claimant of the "Eugene." Paper marked Li-

belant's Exhibit "Y" and returned herewith.)

Q. Now, these two pieces of pajK^r were given to the

passengers when they paid the passage money. You

mentioned something about furni.shing thero transporta-

tion from Seattl-e to Victoria?

A. There w^as a card, a ticket calling for regular trans-

portation, first class passage on the boat between Seattle

and Victoria, which was supposed to be a part of the con-

tinuous passage.
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Q. That was all included and paid for in the sium of

$300? A. Yes, sir.

C^. 1 will ask you if you also sold tickets in tli^e same

manner for piassage in the same manner to Gusta^v Ja-

cobi, another of the libelants here?

A. Gustof Jacobi.

Q. And Fred M. Lyons? A. F. M. Lyons.

Q. I will ask you if you also sold him a paissage in the

same manner? A. Yes, sir.

q. What amount did he pay for it? A. |300.

Q. On this same voyage? A. Yes ,'Sir.

Q. And under the same circumstances?

A. Yes, sir.

Q. And W. Gary? A. W. Gary.

Q. You sold him piassage from Seattle to Daiwson

Oity on this voyage? A. I did.

il What amount did he pay for it? A. pOO.

Q. Mr. McKnight? A. E. W. Knight

Q. What did he pay for his? A. |300.

Q. And these received such papers as you gave to Mr.

lUiff? A. Yes, sir, they did.

Q. Now, at the time these tickets were sold, wa^s thiere

any officer of the Portland and Ala.ska Transporta,tioin

Gompany presen-t in your office?

A. I cannot say whether he was present at that par-

ticular time or not, but one of tlie McGuires was there

nearly all the time.

Q. Which one of them?

A. W. W. was there the greater part of the. time.

Q. T will ask you w^hether or not when these tickets

were sold, the manner of making the voyage wais explain-

ed to the passengers? A. It was.

(Objected to 'by proictor for claimant becauise the ticketis

themselves contained the stipulationis in regard to trans-

portation.)
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Q. Did they make any inquiries as to how the expedi-

tion was to reach Dawson City?

A. They wanted a general outline of what they were

expected to do.

(Proctor for claimant objects for tlie reason that the

inquiry should be directed to the particular libelants,

and not what was said to the passengers generally or out

of their presence.)

A. They wanted us to outline the proposition.

Q. How the boats were to sail?

A. How they were to sail and give thean all the infor-

mation that we could in regard to the matter.

Q. And what were tliey told as to the manner of the

sailing of the boats and from what points they would sail?

A. They were told that they were to take the "Kings-

ton" or "City of Seattle" from here to Victoria, where

they, together Avith their baggage, would be plaiced on

board of the siteamship "Bristol" which would take in tow

the "Eugene."

A. Yes, from that point or the original intention was

to sail from Comox with the "Bristol," but that was

changed and the "Bristol" came down to Victoria and

took the passengers and freight there.

Q. With the "Eugene" in tx)w?

A. The "Bristol" was to pick up the "Eugene" at

whatever point she might be at the time of sailing and

take her in tow.

Q. The idea was to pick her up and place her outside

of British waters?

A. I believe that was the reason for their not having

her in Victoria, was to avoid customs officers.

Q. . Now, what were they told as to the delivery of their

baggage?

A. They were told to place it on the wharf.

Q. At what place?
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A. Yesler wharf, and get receipts in the regular way.

Q. Who was to take charge of it at tluat pointt?

A. They were to get receipts from the wharflnger.

Q. Was that to end there?

A. That was to end their responisibility, so far ais their

baggage was concerned until they arrived at Dawson
City.

Q. (By Mr. PETERS.) Mr. Gould, do 1 understand

this was told by you to the passengers generally?

A. It was told by the McGuires and myself, yes.

Q. So that what you have been testifying to, some of

it was at times told by you and some of it by the Mc-

Guires?

A. Yes, any inquiries to me tbat I did not under-

staiud fully and had not been fully instimcted on, I would

refer the passengers to Mr. McGuire and he would answer

them.

Q. And he would do so sometimes in your hearing

and sometimes not? A. Yes sir.

(Proctor for claimant objects to the testimony of the

witness as being at least partly hearsay, and moves to

strike out all the testimony of the witness in regard to

any conversation or admissions, or letters or telegrams

or representations of W. W. McGuire or P. H. McGuire,

or E. B. McFarland or Johnson the purser or other par-

ties about which he has testified, no connection having

been shown between these parties and thiose which are

competent to bind the owners of the steamer Bugene.)

Cross-Examination.

Q. (By Mr. PETEBS.) Now, Mr. Gould, you have

been a resident of Seattle for a long time, have you not?

A. In the neighborhood of three years.

Q. And your business has been that of selling type-

writers? A. Yes, sir.
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Q. Any other business?

A. Well, I was iiaiudling safes for the Webb Safe &
Lock Conii>an^'.

Q. As th^ir local agent or general agent?

A. As their local agent.

Q. How long ago? A. Two years ago.

Q. Your office you say is (JIO L^irst avenue?

A. It is now.

(2. In what building?

A. StaiT-Boyd.

Q. Was it in that building at the time of tlie sales of

these tickets? A. Yes sir.

Q. What floor? A. First floor.

Q. Y^ou have stated that Mr. McGuire was the pres-

ident (^f the Portland and Alaska Transportation and

Trading (bnipany and W. W. Mc(fuire was secretary and

McFarland was manager.

A. That is my understanding.

Q. P>om whom did you understand that?

A. From the McCiuires' general conversation in r-e-

gard to the company and so forth.

Q. You never understood it from anybody else except-

ing the McGuires or McFarland.

A. I believe thiit Mr. Greer from Portland, who went

up to Victoria during the time that the passengers were

being delayed there—he came through here and I be-

lieve that he told me that that was the relation they bore

to the company.

Q. Who was Mr. Greer?

A. ITe was Davidge's agent i\\ Portland.

Q. What was Davidge & Oomipany?

A. They were supposed to be the people whio had the

Bristol.

Q. I am not asking as to that, but I am asking wheth-

er it is a corporation or a copartnership.
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A. With the McGuires?

Q. Now who constitutes Davidge & Oompany?

A. 1 don't know, who the c'omx>any is, but I have seen

F. C. Davidge.

Q. You have seen F. C. Davidge himself?

A. Yes, sir.

Q. Where did you see him?

A. I saw him at the time he came down here to ar-

range the business.

Q. With you? A. Yes.

Q. So that it was Davidge who employed you?

A. Davidge and McGuire came in the office together,

and they both seemed to be mutually arranging it in some

way,

Q. Now, what w^as yonr compensation in this matter?

(Objected to by proctor for libelant as incompetent,

irrelevant, and immaterial.)

A. Four per cent of the passenger tickets.

Q. Of the gross receipts?

A. Gross receipts of the passenger business, I had no

percentage on freight.

O. With whom was that arrangement made?

A. With H. P. Mi(-Guire with F. O. Davddge.

Q. Now, you retained that out of the money you re-

ceived for the sale of tickets? A. I did.

Q. All moneys you received from the sale of tickets^

you have since deposited in banJ^s?

A. Yes, sir.

Q. And you never hiave had any accounting with the

McGuires or the Portland and Alasika Trading and

Transportation Company or Davidge & Company?

A. I sent them statements, that is^ you might say that

I have had an accounting because I itemized everything,

I miade statements, but they have niever checked my
vouchers.
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Q. To whom did you send tha±2

A. I gave E. B. MeFarlaiid a copy ami mailed a. copy

to Da vidge.

Q. How long ago was that?

A. When Mcl^'arland was over lieix^, during the time

of the sale of tickets, vvais when 1 made out mj lirst state-

ment. The last statement or the final account either the

copy or the original, was given lo one of the Mciiuires,

a,nd the other mailed to Davidge.

Q. About how long ago was that?

A. Well it was after the sailing of the boat, I believe.

Q. About how much did you reoeive in comm^issions?

(Objected to by jjroctor for libelaut as irrelevant, and

immaterial.)

A. I do not recollect.

Q. About how much?

A. About five hundred dollars T thinJi.

Q. Do you remember what apipeared on that poster

that was on your bicycle rack? A. No, I do not.

Q. Did you get a copy of it? A. No, sir.

(}. Did you get that yourself?

A. No, I did not Iceep it.

Q. Do you recollect whiat beca^me of it?

A. It was destroyed with a lot of other rubbish there

in the office at the time we cleaned it up to get it out of

the WRY.

Q. Has anybody ever inciuired about it since?

A. Not to my recollection.

Q. These advertisementis in the newspapers that you

refer to you say they were all in the Post Intelligencer?

A. Why, all that I noticed I believe were.

Q. Well, were there any other advertisements besides

those which you have offered in evidence here?

A. That I do not know.
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Q. Do these clippinjis which you have offered in evi-

dence here in'cliide all the adverti-siements in. t'hat time?

A. That is more than I can say. I do not often read

the advertisements—I did not f)ften read all the advePtise-

ments that were in the "P. I." I was very busy at the

time.

Q. The only one that you can recollect reading is this

one that you refer to wMeh says that W. W. MeGuire and

resident agent Gfmld of the comptany were about the busi-

est men in Seattle yesterday?

A. Yes, I thought that was a, pretty big "jolly" at that

time, because we were niot very busy that day.

Q. That is the only one you really recognized as hav-

ing seen in the newspaper and was written by one of the

McGuires? A. I can recognize otliers there.

Q. Just point to some others and tell me who wrote

them.

A. I think this one marked Exhibit "G"; I think that?

was written by McGuire and Semple.

Q. Who wias Semple?

A. He was one of the passengers.

Q. What makes you think it was written by McGuire

and Semiple?

A. Because I remember he was asking me for a list of

the passengers, trying to get a list of the passengers and

a list was made up for the "P. I."

Q. Did you actually see the article before it was pub-

lished? "A. I heard them read it.

Q. Now^, these letters and telegrams which you have

offered in evidence as being received from the McGuires

and McParland, purport to be received from Davidge &
Co. Have you got the letterpresis copies of all the cori^-

spondence that went from you or from the McGuires

through your office, to Davidge X- Co.?
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A. I do not know wheitlier I bave or not; some might

have been telej^rams. I was very busy at that time and

worked early and late, and handly had time to write any

letters, and if I did, the chances are tlnat I may have just

thrown it in an envelope and sent it without copying,

Q. You keep letterpressi copies in your office?

A. I do, yes, sir.

Q. Well, will you be kind enough to bring up the let-

terpress copy books after lunch in which you would have

any copies of letters to Davidge & Co. or with either of

the McGuires, or McParland or Johnson, or any matter re-

lating to the "Eugene"?

A. Yes, I can bring them up, if required to do so. I

do not like to have the books put in evidence for I need

them.

(At this time hearing adjourned to 1:30 P. M.)

Afternoon session. Continuation of proceedings pur-

suant to adjournment at 1:30 o'clock.

Mr, C. W. GOULD, on the stand for further cross-exam-

ination.

Q. (By Mr. PETERS.) A great many of these tickets

were sold through brokers, were they not?

A. Why, through outside men that were appointed by
Mr. W. W. McGuire and H. P. McGuire.

Q. Well, these men got a commission on eaich of them
they sold, did they not? A Yes, sir.

Q. They' were men who might be called ticket brokers

or scalpers? A. I called them outside rustlers.

Q. Now, about how many of these tickets do you sup

pose, of the three hundred tickets, were sold in that way?
A. I do not know; it shows in my report.

Q. Well just an estimate, could you give what propor-

tion?
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A. I presume the oonimis«ions would amount to some-

tliini>- in the neigliborhood of fiA^e hundred dollars, m/ajbe

more.

Q. Well, how much would that indicaite, then?

A. I^hey gave them six per cent on whaitever business

they brought in.

Q. So that each ticket selling for three hundred dol-

lars, six per cent of the gross amount of tickets sold by

the outside rustlers would be represented by the five hun-

dred dollars—that is your idea?

A. That is an estimate.

Q. Now, do you know whether a ticket was sold to

Ruff or Jac'obi by outside rustlers or whether they were

sold in the office?

A. I can tell by that statement; my stub, I think, will

show. I can tell \yy my statement in this letter-book.

(Examining letterpress book.) H. C. Smithson received

|i8 comimisision.

Q. How about Jacob!?

A. I do not think there was any commission paid on

Jiacobi.

Q. But the ticket to Euff wa'S sold by outsider rustlers

and the commission paid?

A. Yes; that was H. C. Smithson. I furnished all the

tickets and received my commission on them, too.

Q. Now, all of vour statements of disbursements made

and amounts received for the sale of tickets were rendered

by you to Davidge & Oompau}^, in Victoria?

A. Also to tTie McGuires.

Q. You do not find, then, any copies of letters which

you sent in answer to these letters which you have intro-

duced in evidence, that of August 17th?

A. What does that refer to—that letter does not state

it is in answer to any of my letters, and I do not think I

had written these people prior to that time.
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Q. You do not thinik that was in response to any of

j^OTir letters— thiat was a, letter from Portland, August

17tli? A. Yes, sir.

Q. Now, have you got that letter of the 22d of Sep-

tember to which Davidge hats app'arently referred in the

letter of September 24th? A. No, sir.

Q. You see that he says in that that they have receiv-

ed your favor of the 22d, and will be i^lad if you are able

to recover the thirty-five dollars from the McOuires.

What was the controversy that you had with the Mc-

Guires?

A. Why the McGuires went down to the agent of the

steamboat company, to the Kingston, and secured berths

for 35 passengers, agreeing to pay for them, and I was try-

ing to protect Mr. Pope, who is cas'hier of the siteamboat

company, by deducting that amount from the receipts for

the tickets.

Q. And David ge <S: Cioinpany would not have it?

A. Davidge & Co. thought that that was a matter that

McGuire ought to take care of.

Q. Sio they insisted on your paying them |35 which

you held out?

A. No. They had drawn out the |35.

Q. You wanted them to return it?

A. I wanted them to return it so that I could pay that

bill.

Q. They insisted on retaining it and they did retain

it? A. No, they r(4umed it to me.

Q. Now, they say here that they are sorry to see th^it

they (the McGuires, T siipp^oise) are trying to make trou-

ble for you? A. Yes, sir.

Q. He says further that it is the McGuire people who
should furnish the bonds that you require. What was

that?
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A. Several of the passengers or the McGuires them-

selves, I think, came to me aM siaid that the piaissengers

intended to have all those who participated in the sale of

tickets and that were in anywise interested in this expe-

dition, in the way of agents, aiTested for embezzlement

Well, I knew if I was arrested on that charge, along with

the rest of them, I would either have to go to jail or fur-

nish bonds and I asked David ge, in case thait was done,

if he would go on my bond, and that is ^Vhat that matter

refers to.

Q. Now, tiie passengers did complain to you and to

others who had sold tickets and had been insftrumenital in

getting them to take this trip on the "Briistol," they did

malie complaints to 3^ou of their treatment, did not they?

A. There were several of the passengers in to see me,

but there was none of them that said they blamed me in

the leaist.

Q. But they did make coinplalnt of the agen/ts gener-

ally, who sold them the tickets?

A. Yes, they seemed to be making oomplaint*; of Da-

vid ge and McGuire.

Q, There was a good deal of outcry among them

against Davidge and McGuire? A. Yes, sir.

(}. Of their unfair treatment im having boughit these

tickets and not having completed the trip?

A. Yes, sir.

Q. They expected to hold the agents liable?

A. They expected to hold the owners of the boaitis lia-

ble.

Q. Well, did they threaten to arrest you and Davidge

and the McGuires, and anybody who were instrumental

in selling the tickets?

A. That came to me indirectly, so I couild not say

whether there was any truth in the report or not.

Q. But you believed it at all events?
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A. I thought it may be possible.

Q. Now, the arrangement about these boa4:s, Mr.

Goukl, as to the manner of their going up thete, was that

the "Bristol" should be coaling at Oomox and the passen-

gers should be taken over there from Victoria?

A. That was the original arrangement, I believe.

Q. And the '"Eugene" was to go up from Portland to

be tow(Ml up from Poi'tlnnd to Port Angeles, and then be

towed up tliere to join the "Brisitol" at Comox and the

"Bristol" to take her on up to St. Michaels?

A. That, I beli<'ve, was the original plan.

Q. Now, that was communicated to you, was it not?

A. Yes, sir.

Q. And that was your informa-tion when you com-

menced selling tickets to passengers?

A. It was when I started in selling tickets.

Q. Now, that is contained in this statement, which

purports to be from Davidge to you (i^eferriiig to exhibit

"T") this letter of August 20, 1897?

A. It is contained there, you say?

Q. This shows that as late a;s that time, so late a® Au-

gust 21st or 22(1, you must have been uiidpr that impres-

sion that that was the manner of the sailing of these

ships? A. T presume thiat is so.

Q. Now, wlieii you isay you gpve these passengers the

information whicli you did give them, or these people

who bought ticlrets, thnt was the inform^ition you gave

them in regard io the vessel, was it not?

A. I did, up until the time I received other informa-

tion.

Q. When was that?

A. I don't know; T don't remember. :

Q. Now, most of these passengers went over to take

the "Bristol" before the 24th of August, did they n«t?

A. Yes, about the 24th.
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Q. So tliat you did not get any informiation to the cou-

trary between the 22d, and you must have got this letter

of August the 24th, when these people wenft over?

A. I do not recollect the time. I tliiink I received a

message, stating that the boat would go to Victoria, but

1 do not know the date.

Q. Now, let us refresh your recollection. On Septem-

ber 24tli, Davidge & Company wrote you about that $35?

A. On September 24tl) ?

Q. Yes, A. That's about a month alter?

Q. Yes, I see. That would not throw any light on it.

I was thinking it was August 24th. Had you ever seen

the steamer "Eugene"? A. Yes.

Q. Had you ever seen her at the time in Augusit when
you were iselling these tickets? A. I had not.

Q. Did you know anything about her?

A. Only what tlie McGuires told me.

Q. She was esteemed to be a good river boat?

A. They claimed she w^as.

Q. That wais the puifpose of her being taken up to be

used on the river? A. Yes, sir.

Q. That is what you told the passengers, was it not?

A. Yes, I uniderstood slie was a good staunch boat.

Q. For the river? A. For the river.

Q. And they thought she would be able to make the

trip without any trouble whatever; that was the last

thing that entered our minds; that tliere would be any

trouble betw^een Victoria and St. Michaels.

Q. Do you know what time the "Bristol" returned to

Victoria?

A. I do not remember, but it was after—^se^^eral days

after slie was to Tiave sailed. T believe there were sever-

al days' delay—four or five days' delay.

Q. I did not mean before her setting out on the trip,
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returninjj^ to Coinox, but when she returned from Alert

Bsij and gave up the trip. A. No, I did not.

Q. Did you ever see this release, M'liich is said to be

signed by Ruff and others? A. No, sir.

Redirect Examination.

Q. (By Mr. IIOCIAN.) Now, turning to piage 223 of

your letter copy-book, I will ask you what that is there at

the top of the page.

A. That is an order on F. C. Davidge of Victoria, for

transportation on the "Bristol." The "Bristol" and "Eu-

gene" to Dawson City—from Victoria to Dawson city.

Q. And this below it on the page there?

A. This is a receipt.

(Proctor for libelant offers the documenits referred to in

evidence. Objected to by proctor for claimant; firsit, be-

cause they appear to be letterpress copies, and the Avit-

ness has not shown an excuse for tJie absence of the orig-

inal, the original not being accounted for; and second, be-

cause they fire incompetent, becfaiise this is redirect ex-

amination, and nothing hns been called for in the cross-

examination that would warrant this.)

Q. Is this a copy of a letter you mailed?

A. Yes, sir.

Q. This is a copy handed to Davidge & Comx>any?

A. That is a copy of an <;rder thnt I gave the pa.ssen-

gers to hand to Davidge?

Q. Whosp signature is that to this lower receipt?

A. W. W. McGuire.

Q. You know his handwriting? A. Yes, sir.

Q. That is his hiandwriling, as secretary of the com-

pany? A. Yes, sir.

(Proctor for claimant objects to the letters or the wait-

ings as before stated, they being only copies, and no ex-
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(•use being olfered for failure to inti'oduce the originals.

We do not base our objection upon the offer of piroctor to

read the documents into the record. Proctor for libelant;

reads documents offered.)

"Seattle, Was^hington, Aug. 21, 1897.

F. C. Davidge «S: Company, Victoria, B. C,

Tills will entitle the bearer, Mr. Joseph Jiskna, to trans-

portatio'n, Victoria to Dawson on 'Brisitol' and 'Eugene.'

We have accepted |20d in cash, balance to be worked out

on boats, per agreement with Mr. McGuire.

(Signed) C. W. GOULD, Agent."

"Seattle, Wash., August 21, 1897.

Received of Joseph Jiskra |200, to apply on transporta-

lion Seattle to Dawson, Noirthwest Territory, via steamer

'Eugene.' It is expressly understood and agreed that

said Joseph Jiskra shall work on board ships 'Bristol'

and 'Eugene' at whatever duties may be assigned to him

by officers of said ships during said trip, in payment of

balance of flOO, due on this ticket. This aiso includes

transportatiion on 1,000 pounds freight.

(Signed) JOSEPH JISKRA,

(Signed) W. W. McGUIRE,

Secretary Portland and Alaska Transportation Oompany.

W^itn esses

:

William H. Giles.

C. W. Gould."

Q. You were present when McGuire signed that, were

you? A. I was.

Q. I will ask you what this letter is on page 481 of the

letter-book?
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A. That is a letter addressed to F. C. Davidiie & Com-

pany, \^ictoria, B. C, under date of August ITtli, 1897.

(Proctor for libelants offers tlie letter in evidence.

Proctor for claimant objects to the introduction of the

testimony for the same reasons offered to the admission of

the memorandum and receipt last above read.)

"Seattle Wash., August 17, 1897.

Mr. F. C. Davidge & CJompauy, Victoria, B. 0.

Gentlemen: Mr. McGuire, handed me the following

memo., 'Write Mr. Davidge at Oiuce tJiat Mr. McGuire has

closed contract for 1,000 lines of write-ups in "Post-Intel-

ligencer," with the understanding that it be paid by

Thursday. Have him instnict you by wire to pay flOO.OO

for his account as per agreement with McGuire. If not

paid by Thursday wire ^.o pay (33 per cent m^re).' The

above itself is explanatory. I presume that it is fully un-

derstood between yourself and Mr. McGuire. I am sorry

I could not see you before you returned to Victoria, but I

received memorandum left with my man. Everything

starts off with a vim, and J think we are going to be able

to fill out the list without much trouble. They have been

having considerable trouble with the piassengers of the

"Humboldt," and for awhile it looked as though they

were going to desert that and make a break for our boat,

but at this winting they have patched mattera up for the

time, and hope to get out of town some time to-morrow.

They are short of room for freight, and we may get a pull

at them yet. The freight man of which you six)ke has not

shown up, as yet. I presume tbat he wiill be on hand to-

morrow. You did not leave any local tickets covering
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the paissage from here to St. Mic'liaels, and it was abso-

lutely necessary thai we have soiniething, so I had some

printed. I inclose sample proof of ticket for your infor-

mation. If this arrangement does not meet with your ap-

proviil, kindly wire me and send the ticket you desire.

You will note that under the arrangement, as outlined in

this ticket we furnisJi passengers with local from here to

Victoria, and an order on you for transportation from

Victoria to St. Michaels. When they get to Victoria,

you people can arrange their passage to connect with the

'Bristol,' and they will not be crying around here over the

two transfers. Mr. McGuire wired you to-day with ref-

erence to taking s<jme freight for the 'Humboldt' that it

could not handle, but received no answer up to this writ-

ing. The proposition was tliat tlie 'Humiboldt' people

were to deliver all freight at Victoria, and we take it

from there to St. Michael. Mr, McGuire could not see Ms

way clear to talk with them on the proposition of taking-

freight from here, and has held back a little to see what

they had in their haudis before we committed ourselves.

It looks as though they hiad bit off more than they could

chew, and in case they could not take the freight, the

passengers to whom it belonged would desert and come

to us. Mr. McGuire thinks it might be well enoug^h to

quote a pilce .at which the freight could be delivered at

St. Michaels, taken at Victoria, and in case the question

comes up again, we will be in position to act intelligently

on the matter. Mr. MicGuire requests me to mention the

matter of the Hustler (should be Hassler), ais the matter

has to be closed up pretty soon, and may be you bad over-
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looked it in the shuffle. Will endeavor to keep you fully

informed; shou]d anything of unusual importance trans-

pire, will wire you. Have m^ade arrangememts ^N-ith the

Puget Sound Bank, as suggested by you while here, and

have deposited in the neighborhood of |1,760 to your cred-

it to-day. Very truly yours,

C. W. GOULD."

Q. I believe that is aJl except your account, is it?

A. Yes, sir.

Q. Now, you say you rendered an account to H. P.

McGuire, president of the company, of all moneys thiait

you received from the sale of tickets? A. Yes, sir.

Q. And also an account to Davidge & Company?

A. Yes, sir. They were made in duplicate.

(Testimony of witness closed.)

At this time, further proceedings were adjourned till

Friday, November 17th, at 10 A. M.

Mr. J. n. JOHNSON, a witness called in behalf of the

libelant, being duly sworn, testified as follows:

Q. (By Mr. HOGAN.) Where do you live?

A. Portland.

Q. Wha-t is your business? A. Steamboat businesis?

Q. What is your business during the month of August

last? A. Steamboat busiiiess.

Q. What relation did you bear at that time to the firm

of F. O. Davidge & Company, of Victoria?

A. I was tlieir representative in Portland; also repre-

sentative on board the steamship "Bristol."

Q. Are you still their representative?
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A. No, sir.

Q. You are acquainted witli tlie steamship "Bristol"

and the "Eugene"? A. Yes^ sir.

Q. Were yO'U familiar with the business triansaictions

in the month of August last between the Portland and

Alaska Trading and Transportation Oompany and the

steamer "Bristol" for the voyage of Alaska?

(Objected to by proctor for claimant as imma,terial.)

A. In August, I was on board of the steamship "Bris-

tol."

Q. Was there any contract extant at that time between

the Portland company and Davidge & Oompany in regard

to that voyage?

A. Yes, sir. I was absent during the negotiations

yon know of, that contract; I was in Alaska.

Q. Was that contract in writing? A. Yes^ sir.

Q. Have you it with you? A. Yes, sir.

Q. I would like to have you identify the signatures to

it. That is tlie contract you have there, is it?

A. Yes, sir.

Q. By whom is that signed?

A. By F. CI Davidge & Oompany and the Portland

and Alaska Trading and Tl-ansportation Oompamy, by H.

P. McGuire, president, and the Portlaind and Alaska

Trading and Transportation Oompany, by E. B. McFar-

laud, vice-president and general manager.

Q. Yon recognize the signatures to that paper?

A. Yes, all except H. P. McG^nire, whjoise signature I

never have seen.

Q. Do you know the signature of McParland?

A. Yes, sir.
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(Proctor for libelant oft'eris in evidence the document

produced by the witness^ and desiires thiat a copy be sub-

mitted in place ot the original, m that the original be re-

turned to the witness. Proctor for claimant objects to

the admission of the document in so far ais it piurports in

any terms to bind the siteamboat "Eugene.")

This article of agreement entered into this ISth day of

August, 1897, between F. C. David ge & Co., of A^ictoria,

B. (\, of the one part, and the Portland and Alaska Trad-

ing and Transportation Company, a corporation., repre-

siented by H. P. McGuire, its president, and E. B. McFar-

land, its vice-president and general manager, of the sec-

ond part, witnesseth:

That whereas the siaid F. C. Davidge & Oo. are the char-

terers and managers of tlie steamship "Bristol," a regis-

tered British ship; and

Whereas, the said Portland and Alaska Trading and

Transportation Cdiiipany, a corporation, are managers

and owners of tlie sternwheel steamer "Eugene,'' a regis-

tered American steamboat, which they desire to sail up-

on the Pacific Ocean from Comox, I^. C, to St. Michaels

in Alaska, and desire to make this agreement, whereby

the said st(^amsliip "Bristol" shall act as a convoy to the

said "Eugene" between the said Comox and St. Michaels.

Now. this ngreement witnesseth tliat ea,cli party here-

by 1Mutually covenant and agree to and wiith the <vther of

them, its niid their executors, admiinistrators, succes.siors;

and assigns, by these presents, that is to say:

First.—That the said first p;i,rty doth ngr('e to carrv'

two hundred (200) persons or passf^ng^rs for the piarty of
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tlie second part from Seattle, Wasliingtoii, to St. Mich-

aels, Alaska, on such steamer or vessel as may be charter-

ed or secured by the party of the first part from Seattle,

Wash., to said Comox or other port lying near there,

there to be transfen-ed from the said steiamer or vessel to

the said steamship "Bristol," and to be transferred thence

to the said steamiship "Bristol'' to St. Michaels, Alasika,

and tOi allow one (1) ton free personal baggage to each

person, and upon the said trip between Oomox and St.

Miclnaels, the said steamship "Bristol" shall act as con^

voy to the sternwheel steamer "Eugene," the said steamer

"Eugene," and anything in the said "Eugene" during the

time it is in the convoy of the isteamship "Bristol," to be

wholly at the ow^ner's risk, and the said convoy to con-

tinue for a period of fifteen (15) days from the time stated

in this agreement for the departure of the said -steamer

"Bristol" from the said Oomox, B. C, and for each addi-

tional sailing day of th-e said steamship "Bristol" as con-

voy to the said "Eugene," the said party of the second

part is to pay the said pai*ty of the first part (|200.00) two-

hundred dollars per day for suich services as convoy.

Second.—The party of the second part doth hereby eur

gage to provide and furnish not less than one hundred

and fifty (150), or more than two hundred (200), passen-

gers on board said "Bristol" by twelve (12) o'clock noon

of the day herein provided for the sailing of the said

steamship "Bristol" as convoy from Cbmiox, and to pay

such party of the first part one hundred (100) dollars pas-

senger fare for each person so conveyed from Seattle to

St. Michaels, and to pay the said party of the first part
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huDidred and fifty (150) piassengers tbait the said seoiond

party shaJl faiil to furnish, it being unidierstood thiait the

said second party is to pay for one hundred and fifty

(150) passengers, whether they furnisli them or not, and

in addition thereto to pay first panties one hundred (|100)

dollai's for each passenger in exc ess of the one hunidred

and fifty (150) paissengers for such transiportation ais pro-

vided in this agTeement between Seattle lamd Sit. Michaels,

and in addition thiereto to pay the party of the first jxart

one-half (^) of the cost of the fare of eac'h paissenger be-

tween Seattle and Comox, such fare to be aiscertained and

paid prior to the sailing of the steamer or vessel th^t may

be ciiaiitered to transport said passengers from Seattle to

Oomox.

Third.—It is further agreed between ithe parties here-

unto that during the said convoyship thiat the master and

owner of the said steamer "Eugene'' shall taJie directions

and instructions from tlie master of the "Bristol," as to

tbe sailing and handling of the said "Eugene," and /that

the said "Eugene" is to furnish its own motive power, at

its own proper cost and expense during the said^voyage.

l^mrth.—That tlie said "Bristol" shall give to the said

"Eugene" tow, whenever called upon to do so by the mas-

ter of Um "Eiigene," and also in, case of stress of weaitlieir

or other accidents happening to the said "Eugene"; and

it is further agreed that in case of tlie fortunes of weath-

er or any other misfortune of any kind wliatsoever hap-

pening to the saii<l "Eugene," the saiid steamship "Bris-

tol," or tlie said owners of the said "Bristol," or the par-

ties of the fii'st part hereunto, shall not in any manner
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whatsoever be bouiucl to make good tbe said steamer "Eu-

gene"' itself or anything in the said "Eugene."

Fifth.—It is further agreed that no loss of siailing days

of the said "Bristol" shall be lallowed on aiccounlt of acci-

dents to the said "Eugene" or stress of weather comipell-

ing the said "Eugene" to put into port, and that the said

"BriBtol" sihall stand by in case of such stress of weather

or accident and be entitled to the reckoning of sialiling

time and to compensation herein provided, the same ais

though the said "Eugene" was sailing.

Sixtli.— It is further agreed that the sailing tiooie sthall

comimence to be computed from the time provided in this

contract for the depiarture of the said "Bristol" as convoy

from Comox and that any delay in starting on said voy-

age from said Port Comox caused by the failure of the

said "Eugene'' to be ready to start in conveysliip from

said Comox upon the day herein provided for the sailing

of the said "Bristol" from said Comox shall be reckoned

as piart of the fifteen (15) sailing days for convoyship with-

out additional charges that are provided in this contract.

Seventh.—^It is further agreed that in case the said

party of the firsit part shall have passengers or freigiht to

unload at Dyea, that the said time so occupied in so un-

loading s'hall not be considered sailing days of ithe said

steamer "Eugene"; and it is further agreed between the

parties hereunto that the said first piart shall have the

free use of tlie said steaimer "Eugene" and her crew in un-

loading passengers and freight so sibipped by the said

first party in the said "Bristol" to St. Michaels, and shall

likewise have the free use of the said steamer in unload-
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ing the said one hundred and fifty (150) pa«*»engers and

their baggage provided for iu this agreement at the said

St. Michaels, without cost or expenses to the said first

party for the use of the said steamer.

Eighth.—That the said steamer "Bristol's" sailing date

from Comox under this agreement shall be August 25,

1897, and that upon said date the said steamer "Eugene"

shall be ready to depart from said Comox, B. C, in convoy

of the said "Bristol," and the sailing day of the vessel or

steamer to be chartered or provided for the carrying of

the said paissengers and their baggage between Heattle

and Comox shall be hereafter designated, and not eairlier

than August 23, prior to the time provided herein for the

sailing of the said "Bristol" as convoy from Comox.

Ninth.—^It is further agreed by and between the piarties

hereunto that upon the sign/lng and sealing of this instru-

ment said party of the second part shall depos'it trw^o thou-

sand (12,000) dollars in the Bank of British Columbia,

in Portland, Oregon to the credit of F. C. Davidge & Co.,

and shall make a further deposit of fifteen thousand

(115,000) dollars, or shall have paid to the said F. C. Da-

vidge & Co. said fifteen thousand (|15,000) dollars on or

before the 23d day of August, 1897, and additional there-

to the sum of one hundred (f100) dollars for each passen-

ger over one hundred and fifty (150) passengers up to two

hundred (200) as provided in this contract; and it is

further agreed that the said two thousaind (|2,000) dollars

deposited in the bank upon the signing and sealing of this

contract shall be forfeited to the said party of the first

part in case the said party of thie second part shall fail to

pay in the said fifteen thonsand (|15,000) dollars to the
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s^iid bank or to the said piarty of the first part, as

Vereiu provided; and it i>s further agreed that the

said first party are to receive three hundred (|300)

dollars for each and every ticket froan Seattle to

St. Michaels isold by the said party of the finst part up to

the amount of fifteen thousand ($15,000) dollars, whic'h

sum shall be credited on the said fifteen thousand ($15,-

000) dollars to be paid for saaid one hjundred anld fifty (150)

passengers, and that upon the sale of a. sufficient numlber

of tickets at three hundred (|300) dollars each to make

fift een thousand ($15,000) dcdlars, the balanice of said one

hundred and fifty (150) tickets are to be delivered to the

said party of the second part without charge; and it is

further agreed in case the said party of the second part

shall have so deposited with the bank, or have purchaised

fifteen thousand ($15,000) dollars worth of tickets on or

before August 23, 1897, the two thousand ($2,000) dollars

herewith de-posited as a forfeit shall be applied in pay-

ment of such sums of money as may become due under

this agreement for the '^Bristol," acting as convoy to the

said "Eugene,"the sum to be held by the bank until re-

port shall be received from the raaisiter of the "Brisitol";

and it is further agreed that the sailing days to be paid

for the services of the "Briistol" ais convoy in excess of the

ten (10) daAAs covered by the two thousand ($2,000), de-

posit shall be due and payable by the second party to the

master of the "Bristol'^ prior to the casting off of lines at

St. Michaels*, and the said party of the second part doth

hereby agree to imdemnify and pay, or cause to be paid,

unto the said party of the first part, the ®aid fifteen thou-
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sand (115,000) dollar® for the one hundred and fifty (150)

passengers' fare to be furnished under this agreement on

or before the date of sailing from SeaitUe; and does fur-

ther agree to pay unto the said party of the first part two

hundred dollars (|200) dollars for eadh day o^v^er fifteen

(15) days ais pr^ovided in this conitraiet for the said "Bris-

tol/' aicting as convoy for the said "Eugene."

Tenth.—It is further agreed that upon the sale and pay-

ment by said party of the second part to the said party

of the firsit part of one hamdred and fifty (150) tickets,

and the payment of said one-half passenger fare between

Seattle and Oomox, said party are to have three tickets,

free of charge, from Port Comox to St. Michaels, and re-

turn to Victoria, B. C.

In witness whereof, the first parties hiave signed and

sealed this instrument, and the second partv has caused

this instrument to be executed by its president and vice-

president and general manager, tihey being thereunto

duly authorized by a resolution of the board of directors

of the said second party, to make, execute, and sign and

deliver this instrument.

F. 0. DAVIDGE & (X)MPANY,

Per pro. J. H. Greer,

By Telegraphic Authority from F. C. Davidge & C5o.

THE PORTLAND AND ALASKA TBADINO AND
TRANSPORTATION COMPANY.

By H. P. McGUIRE, President.

In presence of D. P. Johnson.

THE PORTLAND AND ALASKA TRADING AND
TRANlSPORTATION COMPANY.

By E. B. McFARLAND, Vice-Premdent and General

Manager.



Gaston Jacohi and Charles Ruff et al. 201

Q. Do you knew whether or not the voyage conltem-

plated in that t^ontract was afterwards undertaken by

th^se vessels?

A. Yes, sir, it was.

Q. Were you in the party tliat went on thiat trip?

A. I was on board the "Bristol" as purser of the

steamer.

Q. What time did you leave Viftoria, if you remem-

ber?

A. We left in the morniufi- about seven or eig^ht

o'clock, I think. This was the 31st of Auguist, I think.

I have got n very poor memory for dates.

Q. There is no controversy about the date; liow long-

did you proceed on your journey?

A. About forty miles outside of Queen Charlotte

sound,

Q. Wias the "Eugene" in tow during that time?

A. Yes, sir.

Q. Where was she picked up by the "Bristol?"

A. Out between Victoria and Comox. You miean^ go-

ing up?

Q. Yes.

A. Between Victoria and Oomox.

Q. Now, Queen Charlotte sound is as far a« you went?

A, Outside of Queen Charlotte sound.

Q. What was the reason for turning back?

A. The "Eugene" signaled to stop, and gave insitnic-

tions to the "Bristol" to be towed baick to the nearest

port; they signaled "broke dow^n; tow back to nearest

port."
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Q. The "Eugene" wais unable, then, to go further on

the voyage?

A. I don't know.

Q. That was the signal?

A. I presume so.

Q. How long <ldd you remain there before starting

back? '

A. We almost imineidiately turned back; as soon as

we could hail them and get their order, we turned back

right ofif.

Q. Where did you stop, the next port?

A. Tlie next port we stoipped at Alert bay.

Q. How far was that from where you turned around?

A. Oh, I suppose that must be a hundred miles, I

^uess.

Q. Now, at the time the "Eugene'' signaled to you

that she was broken down, and to turn around, or prior to

that time, was there any storm or bad sea?

A. Not what we would call a storm or bad sea.

Q. You may desicribe ^hat thipre wn,s of that nature.

There is some intimiation here ?u thf <ase that tiliei^'e was

a storm. Describe it as nenr as you can; the character

anid condition of the weather there at that time.

A. There wais verv little sea on, but a strong breeze,

at times s(]ually, but not what we AMould (^all heavy

weather.

Q. T believe you have in your possession two photo-

graphs taken at the time of the "Eugene," hiave you?

A. Yes, sir.

Q. 1 wish you would produce those photographs (wit-
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ness does »o) ; were you present when those photoj^Taphs

were taken?

A. I w^as on board of the ship.

Q. They were taken from aboard the "Bristol"?

A. Tliey were taken from aboard the "Bristol."

Q. T show you this photograph marked by the com-

missioner "AA" for idenitifieation; what boat does that

picture represent:?

A. That is the steamer "Eugenie" Shortly after she

signaled to stop.

Q. About how long after?

A. Oh, lesis than 15 minutes.

Q. That was taken from the deck of the "Bristol" or

some point on the "Bristol"? A. Yes, sir.

Q. Is she in tow there by the "Bristol" as represented

in that picture? A. Yes, sir.

Q. The tow line does not appear?

A. Thiat was a wire cable, and when the "Bristol"

stopped that cable disappeared.

Q. When was this other picture taken which has been

miarked for identification "AB," and w^hat does it repre-

sent?

A. About the same time; I cannot say whether im-

mediately before or after this other one.

Q. Is that the "Eugene^' in the distance there, in that

picture? A. Yes, sir.

Q. Had the storm abated any or had the wind gone

down when these were taken? A. No, sir.

Q. Just the same as it was during the blow?

A. Yes, sir.

(Proctor for libelant offers photographs in evidence.)
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Q. (By Mr. FLANDER.) Did you see the«e pbcyto-

graphs taken? A. No, sir,

Q. How do YOU know they represent the '^Eugene"

at these times?

A. From the position and genteral conditions that

show in the picture.

Q. The "Rugene" waf* towing behind the "Bristol"

for several days, was she not?

A. Several days, yes.

Q. She would be looking about the same on any of

these days, would she not^ A. No, sir.

Q. What would the difference be?

A. Well, in the first place we had no weather similar

to this, in my judgment. You can see she is practically

stopped, otherwise the tow-line would be visible, and

you could see the break of the water under he<r bow.

The position of the men on the deck of the liouse I remem-

ber distinctly; one is Oapt. Lewis, who was making sig-

niaJis; he would break a stick and throw it down on the

deck to indicate a break down, being too far away to

make us hear.

(Proctor for clnimant objects, for the reason the photo-

grap'hs are not sufficiently identified. Papers miarked

Libelant's Exhibits "A A" and "AB," and returned here-

with.)

Q. How long did you stop at Alert Bay after putting

in there?

A. T stayed there about two days and a half.

Q. What was done there, what was the purpose of

staying tbere so long, what was under discussion?
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A. Waiting there, putting the steamer in condition, or

making a decision as to what they would do with her.

Q. That is, the "Eugene"?

A. Yes, the "Eugene."

Q. Wihose decision were you awaiting?

A. The representatives of the steamer "Eugjene."

Q. What men?

A. Oapt. Lewis and Mr. E. B. McParland.

Q. Did they finally oome to a decision?

A. Yes, sir.

Q What was it?

A. That the "ElUgen^e" could not proceed to St. Mi-

chaels.

Q. Did McParland, as manager of the Portland and

Alaska Trading and Transportation Company, sign a pa-

per to the "Bristol" people? A. Yes, sir.

Q. Have you that paper with you?

A. Yes, sir.

Q. I would like you to produce that, Mr. Johnson.

(Witness produces paper.) In whose handwriting is this

paper?

A. Mr. McFarland's.

(}. Were you present when Mr. McParland signed that

paper? A. Yes, sir.

Q. That was at Alert Bay on the date it beai's date?

A. Yes, on board the steamiship "Bristol."

(Proctor for libelant offers paper in evidence. Object-

ed to by proctor for claimant in so far as there is any at-

tempt to bind the "Eugene" or her owners by any of the

statements made, the same being incomipetent for such
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pui'ijose. Bj agreement of procftons, the document was

returned to the witness, a copy thereof being made by the

commissioner amd inserted in the record.)

Libelant's Exhibit "AC."

Alert Bay, Sept. 6th, 1897.

Captain James Mclntyre, Commander S. S. "Bristol."

Sir: In view of the unseaworthy condition of siteamer

"Eugene," rendering her unfit for voyage to St. Michaels,

even witli repairs which it is possible to mal^e with means

available, and furthermore, owing to the urgent request

of a, large number, if not the entire list, oi paissengers on

board S. S. "Bristol," that said S. S. "Bristol" return to

Victoria, B^ C, we hereby request and authorize S. S.

"Bristol" to return to Victoria, B. C, in consideration of

which we hereby release and absolve said S. S.

"Bristol" and her Charterers from any and all ob-

ligation of whatever nature and kind, specified in

contract entered into by F. C. Davidge & Co. with

the Portland and Alaska Trading and Trtansporta-

tion Co., dated Aug. 13th, 1897, or that may be

cointingeut thereon, and furthermore, guarantee to com-

pensate the charterers of S. S. "Brtistol" for time lost in

attendance on sir. "Eugene" at Alert Bay, and in return

to toward Victoria, B. C, provided such service is not

called for under contract aforeisiaid. ^

Furthermore, we hereby agree to indemnify and pro-

tt^ct S. S. "Bristol" and her charterers against amy and

all claims which the passengers on boai'd said S. S. "Bris-
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tol" may nuake against S. S. "Brisitol" or her charterers,

by virtue and urwler tickets which they hold for pas-s'age

ou H. S. "Bristol," and under shipping receipfts for trans-

poration of freight.

POliTLAND AND ALASKA TRADING AND
TIIANSPOHTATION COMPANY.

By E. B. McFARlLAND,

Viee.-Pres. and General Manager.

Q. I will ask you if you have a letter from CJapt. Lewis,

who was master of the "Eugene" at that time, Mr. John-

son. A. Yes, sir.

Q. Was that letter written in connection with this re-

lease? A. No, sir.

Q. What date was it written on?

A. September Gth, 1897.

Q. That was the date the release bears?

A. Yes, sir.

Q. Who was Ciapt. Lewis, who signed that letter?

A. Master of the steamer "Eugene."

Q. To whom was that letter delivered?

A. Capt. James Mclntyre, master of the steamship

"Bristol."

(Proctor for Libelant offers in evidence letters produced

by witness.)

The WITNESS.—I object to leaving this letter here.

Q. Explain, Mr. Johnson, w)hy you do not w^ant to

part with this letter at this time.

A. It is needed in Victoria in connection with the suit

now pending tliere.



208 Joel P. Geer vs.

Q. You may read that letter to the commissioner and

have him take it down.

A. "Alert Bay, Sept. 6th, '97.

Capt. Mclntire:

Dear Sir: Yours received and contents noted. I must

say that the steamer "Eugene" is not in a tit condition to

proceed with the steamer "Bristol" on her voyage north.

We will have to remain here until towed out or convoyed

by some steamer.

Yours respectfully,

C. H. LEWIS,

Master of Str. 'Eugene.'

To Capt. .Jas. Mclntire, Master of S. S. 'Bristol.' "

Q. Who does that letter belong to, Mr. Johnson?

A. F. a Davidge & Co.

Q. And under their instructions you are not allowed

to leave them on file here?

A. Yes, I am not allowed to leave it on file.

Q. What knowledge have you in regaird to the deliv-

ery of that letter, Mr. Johnson, by Mr. Lewis to Capt. Mc-

Intyre?

A. I have none whatever.

Q. How did you get the letter?

A. From Messrs. Davidge & Co.

Q. Did you have it when you returned to Victoria on

that trip?

A. No, siir; I presume Capt. M'clntyre had it.

Q. Do you know the si^ature of Oapt. Lewis?

A. No, sir.
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rProctor for claiman't moves to strike tbe teistimioiiy re-

lating to tbe letter orn the ground tiiat it is not identified,

and on tlie further ground that it cannot bind the "Eu-

gene" or her owners, and the testimony is inoomipetent.)

Q. Now, I would like to inquire whether C^ipt. Lewis

was present during nil the time these niegotiatiomis were

pending at Alert Bay, that you have testified to that lead

up to the signing of this release here by E. B. MeFarland,

manager.

A. I do not understand that question.

Q. Was Capt. Lewis present during any of that time,

and did he take part in amy of the negotiations oi* talk?

A. No, sir, if you refer to that document.

Q. Well, but during any of the previous convertsationis

which lead up to the sig-ning of this release, was Oapt.

Lewis—did you talk with Mm or did he talk with or take

part in any of the conversations? A. Nk), sir.

Q. Were there any meetings of passengens and the

masters of the boats, or other business during these two

days, to discuss the situatio'U tliere?

A. I presume so; I do not know.

Q. Do you know whether Caipt. Lewis attended any of

these meetings? A. I do not know.

Q. Mr. MeFarland was along the whole of this voy-

age, as far as you went, was he? A. Yes^ sir.

Q. And returned with you to Victoria?

A. Yes, sir.

Q. Now, do you know to whom the money was paid,

collected of these passengers for their paissage, w'ho was

it paid to in the first instance?
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A. Paid to F. C. Davidge & Co., as agents for the Port-

land and Alaskia Trading and lYauinportatiou Couii>any,

through their various subagents.

Q. Davidge & Co., tnen, were agents for ithe Portland

and Alaska Trading and Transportation Cormpany In thx?

sale of these tickets, were they? A. Yes, &ir.

Q. Was any of tbaft money paid to the Portland and

Alaska Trading and Trans^portajtion Oonnpany—^if so,

what amount?

Q. (By Mr. FLANDEKiB.) He says he was agent in

Portland. I want to know whether he knows, before he

answers any of tliese questions, of his own knovvledge.

A. Yes, 19,500.

(.}. (By Mr. HOCJAN.) Was there a receipt taken for

that money? A. Yes, sir.

Q. Who was that money paid to?

A. E. B. McFarland.

i}. Was that proceeds of the passage money?

A. —A^ice-president and gener-aJ manager.

Q. Was that the proceeds of the passage money or

part of it? A. Yes, sir.

Q. Was there a receipt taken for that money from Mc-

Farland, as manager?

A. Yes, sev(^al receipts; the amount was paid in sev-

eral payments.

Q. Where are they?

A. They are in Victona.

(Prof-tor for claimant moves to strike testimony of wit-

ness with reference to payments of this money, for the

reason that the receipts are the best evidence.)
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Q. Do you expect these receipts here?

A. I sent for the receipts and th-ey ought to have ar-

rived.

Q. What time should they be here in the regular

course?

A. They ought to arrive here to-day, to-day's mail.

Q. Will you be able to get them if they come in to-day?

A. Yes, sir.

(Proctor for libelant asks permission to recall the wit-

ness upon arrival of the receipts.)

Oro'ss-Examination.

Q. (By Mr. FLANDERS.) You say your business is

manager or representative of F. C. Davidge & Oo. of

Portland? A. Now?

Q. At the time to which you testify.

A. That was my poigiition, yes.

Q. Were you a member of the firm at the time?

A. No, sir.

Q. Simply an employee?

A. Yes, sir.

Q. You went along on the "Bristol" a® her purser?

A. Yeis.

Q. As a representative of Davidge & Co., along with

the captain of the "Bristol"?

A. Along with the captain.

Q. Of the "Bristol."

A. I went with him, yes.

Q. You and the captain of the "Bristol" were repre-

sentatives of Davidge & Co?



212 Jitel P. Geer vs.

A. I don't know what the captain was; I know I was

a representative.

Q. Davidge «& Oo. were charterers of the ''Bristol,"

were they not? A. Yes, sir.

Q. Wias the captain there as their empiloyee, or was he

an employee of the owners of the "Bristol"?

A. He was employed by the owners of the "Brisftol."

Q. How wais he at that time?

A. He was then and has been.

Q. Since?

A. Whatever his relations miay be now under the

terms of the charter-party I could not tell you.

Q. As a matter of fact, Davidge & Co. did mot pay the

captain? A. No.

Q. You say you left Victoria on the 31st of August?

A. One minute, 1 will just retract that. Davidge &

Co. did paj' the captain, I believe.

Q. You say you left Victoria on the 31st of August,

1897? A. Y^es, sir.

Q. You picked the ''Eugene" up outside of Victoria,

between Victoria and Oomox? A. Yes.

Q. Do you know the libelant in this case, Oharles

Ruff? A. No, sir.

Q Did iKvr know anybody by th«/t name?

A. No, sir.

Q. Do you know Gustave JiacoM? A. No, sir.

(}. You do not know whether or not there were any

people of t hiut nauK^ or of tlies^e names on boa.rd the "Bris-

tol"?

A. I think there were; i f I h^id tlie list here I oowld

tell for snre.
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Q, You do not remember these men in particular?

A. No, sir, I do not.

Q. All the passengers were on the "Bristiol," were

they not? A. All the passengers?

Q. All the passengers,

A. All the passengers that were on the "Bristol" were

on tlTe "BTistol."

(}. Were there any passengiers on board the "Eu-

gene"?

A. I don't know; there were a number of people

there; whether they were passengers on her I don't

know. \

Q. Do you know wliether or not the "Eugene" had

any passenger outfits on boaird?

A. I don't know.

Q. The "Eugene" was towed up by the "Bristol"?

A. Ye!s, she was towed, yes.

Q. By what kind of a hawiser?

A. Wire eable.

Q. How long? A. About nine hiundred feet.

Q. Did the "Eugene" have up steam?

A. Yes, sir.

Q. All the time? A. Yes, sir.

Q. And from Comox out she went with her own power

for a hundred miles or thereabouts?

A. I don't know the distance.

Q. But for some distance? A. Yes, sir.

Q. And from that time on until she got to Alert Biay

she was in yoiur tow—in tow of the "Biristjol"?

A. Yes, sir.
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Q. Having steam for herself?

A. Yes. It skould be understood thiat ishe was practi-

cally ibeing towed; that is that the hawser was made fast

—we made no pretenfee of towing her, but convoying her.

Q. The hawser was not taut?

A. Oh, yes.

Q. You did not consider yourself her towlboat, but

simply her convoy, is that it? A. Yes, sir.

Q. Now, you say that this signal was made by the

"Eugene" about forty miles from- Queen Charlotte

sound? A. Yes, sir.

Q. That was on the open sea, was it not?

A. Yes, sir.

Q. How long had you been on the open sea—from the

time you left Queen Charlotte sound? A. Yes, sir.

Q. You say the weather at that time was not what

you would call stormy or bad weather, the sea was not

what you would call stoirmy or bad? A Yci.

Q. You mean that la vessel like the "Bristol" which

was built for a sea voyage and was an ocean going vesisel,

was not much of a sea for her?

A. No, sir; it was the open sea.

(}. Was there or wais there not a wind?

A. There was a wind.

Q. Do you remember the direction of the wdnd?

A. Southeast.

Q. Southeast wind; that is the wind that denv>te8

stormy weather, does it not?

A. T do not know.
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Q. What experience have you had with the sea in the

vicinity of Victoria—^^had any experience on the coast?

A. Oh, yes, I kave g:one to sea a giood deal.

i}. On the Pacific coast? A. Yes, sir.

Q. Don't you know as a matter of fact that a south or

southweist wind is the wind that ordinarily causes the

roug'h weather?

A. Yes, when they blow hard enough.

Q. \^>ll, how was the wind this time, did it iblow

hard or not?

A. Not so veiry hard; quite a stiff bireeze.

Q. Now, ]iow is the sea, or how was the seft acting on

the "Briistol" herself?

A. Did not have any effect on her.

(}. Of course it did not render her unseaworthy, but

was the sea on her deck at all? A. No-.

Q. Not at all? A. No.

Q. While the "Bristol" was convoying the "Eugene'-

there never wais amy time in which the sea was washing

her decks oir striking her decks, was there?

A. No.

Q. None of the passengers on the "Bristol" were sick,

were they? A. A few, a very few.

Q. How loing had the wind been from the isouth?

A. About—^I don't know.

Q. What time of day was it that the "Bristol"—the

"Eugene" made the signal to the "Briistol"?

A. Aboiut seven minutes pa^st two.

Q. In the afternoon, of course.

A. Yes, sir.
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Q. Had it been blowing from the south all that day?

A. Yes, sir.

Q. How faist weiH? you going an hour?

A. About seven knots.

Q. You do not know how long befoi*e that day the

wind had been blowing from the south?

A, No, sir; I wais not there.

Q. You \^^ere isteaiming out in the oipen sea, took the

outside passage? A. Y^es, isir.

Q. Anything said to you by Mi\ McFarland or by

Capt. Lewis—^you say Oapt. Lewis wais in charge of the

"Eugene"? A. Yeis, sir.

Q. With reference to the outside passage?

A. Yes, sir.

Q. They wanted you to go on the inside, did they not?

A. Y^eis, sir.

Q. And you refuised to do it? A, Yes, sir.

Q. They claimed that your contract made you take

the inside and yoii claimed that you did not, is that cor-

rect? A. No, sir.

Q. Now, just what wa® said between you at that

time.

A. They claimed that they had an understanding with

somebody to go inside.

Q. You would not go inside? A. No, sir.

Q. Why not?

A. It was better for us to take the outside passage.

Q. Why better?

A. Shorter distance; impossible for us to take the

Inside passage, as we did not have a pilot.
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Q. The "Bristol" did not have a pilot?

A. For the inside paisisa,ge to the extent that they

wished to go.

Q. How far could they have gone up the inside pais-

siage?

A. They could have gone to Dixon's entrance.

Q. Thiat is not far from the Aleutian Islands, is it?

A. Yes, quite a distance.

Q. Ho'W mfuch open sea would have Ibeen isaved by go-

iug up that 'distiance? A. None.

Q. No open sea would have been saved?

A. No.
.

Q. TV'hy did they want to go the inside paissiagie then ?

A. I do not know.

Q. Would it not have been smoother inside than where

it wais ontiside where you were going that day?

A. As long lais we kept inside, yes.

Q. You siay you could have kept inside up to

Dixon's entrance? A. Yeis, isir.

Q. Ho'W far up the coast would that have been from

where you were at the time?

A. I could not tell without a chart.

Q. 'Would it be five hundred miles? A. No.

Q. It would not have been that far? A. No.

Q. The chart wo'uld s'how? A. Yes, sir.

Q. Now, what signal was made by the "Eugene"?

A. When?

Q. For you not to go ahead any more, what kind of a

signal was made?

A. A blaist of the whistle to stop.
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Q. How far astern of you wajs she then?

A. The len'gth of the tow-line.

Q. That was about 900 feet.

A. About 900 feet.

Q. What did you do then? A. The "Bristol"?

Q. Yes. A. Stopped

(}. What then?

A. Hailed them for more definite information.

Q. Keep right on and see what was done.

A. The captain of the "Eugene" haid a stick which he

would break, which he would hold over his head ami

break and throw down on the deck, which we interpireted

to mean "Broke down." The captain of the "Bri'^Lol"

took a blackboard and wrote "come up," and exposed it;

they with their glasises read it and the "Eugene" then

worked up closer to our steamer and exhibited on a black

board "Tow back to nearest port; broike down." TIk^'u

the "Brisitol" swung around and towed her.

Q. To Alert Bay? A. To Alert Bay, yes, sir.

Q. When did you get to Alert Bay?

A. We came there the next forenoon.

Q. Day and night. A. Yes.

Q. Hoiw was the wind?

A. The wind moderated, and then again we li'ad some

squalls during- the nighit.

Q. \Miid from the same direction? A. Yes, sir.

Q. Alert Bay was the nearest harbor to put into, was

it? A. I judge so, yes, sir.

Q. 'Who ordered her to Aleirt Day?

A. I don't know.
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Q. Did any men from the "Eugene" board the "Bris-

tol" lait that time? A. Which time?

Q. At the time she started to turn back.

A. No, sir.

Q. None of your men boarded tlie "Eugene"?

A. No, siir.

i}. You say that there were oibjections maide to th<'

"BrJsitol" taking, or towing the "Eugene" on the outside,

passage

—

jou said that, did you not?

A. Yes, sir.

Q. 'Who made these objections?

A. Mr. McFiarlanld.

Q. Did Captain Lewis say anything"?

A. I don't know.

Q. ^Mio ^lid McFarlanid make the objections to?

A. To both Caiptain Mclntyre and myself.

Q. What reason did he give for wanting to take the

inside passage?

A. He stated that he haid represeoited to the "Eu-

gene" crew that the steamer would gio by the island pas-

sag'e.

Q. Did he say it was safer or not?

A. I do not remember whetlher he ispoke of the safety

or not.

Q. He stated that it was the understanding between

him and the "Eugene" crew?

A. Yes, I quetstioned Mm as to what he had to show

fofr the understanding; there was nothing but the con-

tract to guide me.

Q. Now, yo!u say you stayed in Alert Bay fo'r two

days or two days and a half.
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A. Y^, sir.

Q. What were you doing; tlieiH?? A. At amchor.

(I Wihat were you doing yourself, wliy did you stay

theri^ that long?

A. I was aboard tbe ship.

O. Why did the ship stay there that long?

A. Waitinig foir the "Eugene."

Q. What was she doing, wh'at was the ship "Bristol"

Avaiting for—^who wais representing t])e "Bristol"?

A. In what caipaieitj^? The captain represented the

ship as master and I was the representative of Davidge &

Co.

Q. Now, why wias the ship and why were you staying

there that length of time, what was the cajuse of this de-

lay?

A. Under our contract we were compelled to return to

a port of safety, in order that the S:teamer might be re-

paired in case of accident. The contruict specially pro-

vides as to why Ave should stand by.

Q. What was the captain of the "Eugene" trying to

do there? A. I don't know.

Q. Did you have any talks with Mm yourself?

A. Yes, sir.

Q. What about? A. Tilings in general.

(}. 'Well, about what in particular?

A. Sometimes we talked about the weather.

Q. How was the weather?

A. A^ery nice while we were in Alert Bay.

il What were the paissengers of the "Bristol" doing

all this time? A. Nothing in particulair.
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Q. You Slay that McFarlanid signed that oomtract that

you have initrodueed, or ratlier that lettei* to you, author-

izintg you to return? A. Yes, sir,

Q. How long before you actually returned, stairted

back?

A. That was signed in the afternoon and Ave started

back the next morning.

Q. Wais not that one of the reasons why you were

staying there that long, to get this comtraet oir to get this

letter of McParland? Had not you and he been having

more or lesis words with reference to what waiSi to be

done?

A. More or less words^—what do you mean by tliat?

Q. Well, was there not isome difference of opinio'n be-

tween you and MicFarland and the captain of the steam-

er a;biout w'liat was to be done?

A. Tlie caiptaiin of what steaimer?

Q. Of the "Bristol."

A. Oh, yes, there was some difference of opinion, na-

turally.

Q. What was McFarland wanting to do?

A. In what respect?

Q. You say there was a difference of opinion; I want

to know what his opinion was and What yonr opinion

was.

A. On what subject?

Q. On what was to be doneV

A. I had nio opinion except to carry out the contract.

Q. Wliat did McFarland want to do?

A. I don't know.



222 ^
Joel P. Qecr vs.

Q. He did n<xt say?

A. If your question is moire specific I can probably

answer better.

(2- Well, 1 am asking you.

A. I do not know what McFarland wanted to do.

Q. You say you talked with McFarland?

A. Yes, sir.

Q. What wais the feeling among the passengeps, what

did they want to do?

A. They wanted to go biack to Victoria when the

"Eugene" bi^oke down and could not proceed.

Q. Did the pasengers consent to release the "Bristol"?

A. Yes, sir.

Q. AVas that releaise signed before or alter this letter

of McFarland to you.

A. Well, the release was signed by so many paisisen-

gers; I don't know anything about the time of signing,

witli tlie exception that it wa,s on that day, the same day

thiat I got a, letter from McFarland; I had nothing to do

AA'ith standing over the pasisengei"^ and them signing the

letter; the}^ presented it as a whole.

Q. To whom?

A. To the captain of the "Bristol."

Q. To the captain of the "Bristol"?

A. Yes, sir.

Q. And that wais received by the captain of the "Bris-

tol" the same day in which you received this letter from

McFarland to which you testify? A. Yes, sir.

Q. Did all the paissengers of the "Bristol" sign it?

A. All but one.
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Q. Do you know who this one was? A. Ye«.

(2- What was his uaine? A. Wirt.

Q. He did not sign it? A. No, sir.

il. Have you tha,t release with you? A. No, sir.

Q. The paissengers, ais 1 understand, wanted to return

to Mctoria? A. Yes, sir.

Q. And in conformity with their desires you did re-

turn to Victoria, they releasing you from the obligaitious

of the "Bristol" to carry them to St. Michaels, is that cor-

rect? A. That is partly correct.

(2. In what is it imcorreet?

A. In that it wais not the sole reason for returning;

we had a release aliso from the transportation company;

these two in conjunction were sufficient to wajrrant us

in returning to Victoria.

Q. You returned because these things wej-e done, is

that it? A. Y^es, sir.

Q. How much freight did the "Bristol" have on board

ai the timie she left—was she down to her lines?

A. No, sir.

Q. How much above her lines was shie?

A. I do not know; considerably though.

Q. Where did you join the "Bristol"?

A. At Victoria.

Q. Before the "Eugene" came?

A. Y^es, sir.

Q. Was there any freight transferred from the "Bris-

tol" to the "Eugene" at Victoria? A. No, sir.

Q. None; ther-e wa!s some freight transferred from the

"Eugene" to the "Bristol" at Victoria?

A. No, sir.
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Q. Nothing of the sort? A. . No, sir.

Q. None of the outfits loaded on the "Bristol" were

taJven over on the "Eugene" at Victoria?

A. Not at Victoria.

Q. At any point? A. At Oomox.

Q. . Why?

A. Beforre proceeding from Comox the officers of the

"Eugene" requested that all of the ship's stores and a

numbei' of outfits then on board the "Eugene" be put on

board the "Bristol" to lighten the "Eugene."

Q. That wais done? A. Yes, sir.

Q. That was done at Comox? A. Yes, sir.

Q. Now, where did the "Eugene" ha.ve these outfits

on board—did she have these on board when she came,

when you first saw her at Victoria? A. Yes, sir.

Q. She broug"'ht them with her? A. Yes, sir.

Q. She brought them to Oomox? A. Yes, tsir.

Q. She had come across from Port; Townsend—had

she not steamed across herself?

A. I think from Port Townsend, yes.

Q. And had these outfits aboard? A. Yes, sir.

Q. They had not been put from the "Bristol" on to the

"Eugene" and then put back on the "Bristol" from her?

A. NO', sir.

Q. And these stores were the stores of the "Eugene"

herself?

A. Yes, and outfits of those on board.

Q. Those on board the "Eugene?" A. Yes.

Q. The crew of the "Eugene"?

A. Yes, I presume the crew.



Gaston Jacohi and Charles Ruff et al. 225

Q. Did you go on boiard the "Eugeiie" after piitting

into Alert Bay? A. Yes, sir.

Q. Did you look at her? A. Yes, sir.

Q. In what had she broken down?

A. Well, the trusses which had been put ini to

strengthen her and give hier backbome were working

loose.

Q. By the force of the waves and sea to which she had

been STibjected? A. Yes, sir.

Q. Well, the maichinery had not broken down, had it?

A. Not to my knowledge.

Q. The "Eugene" wais a river steamer?

A. Yes, sir.

Q. Was not lan ocean going vessel?

A. No, sir.

Q. And you were towing up to St. Michaels, where

slie was to run on the Yukon river.

A. We were convoying her to St. Michaels, and from

there she was to go, I believe, on the Yukon.

Q. You say the trusseis had worked loose—^anything

else? Had her timbers or her deck or her seams openied?

A. I don't know.

Q. You staw the trusses loose, did you?

A. Yes, sir.

Q. The weather was sufficiently rouglh to woirk them

loose, was it not? A. Yes, sir.

Redirect Examination.

Q. (By Mr. HOOAN.) Then^ Mr. Jiohnson, there were

miners and persons going to Alaska ooqi board the "En-

gene," or persons having outfits on board her?
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A. Yeis.

Q. From the AlasKa nUning business. About Uow

laauj'?

A. About 10 o:p H, I believe.

Q. With oojtfits ? A. Yes, sir.

(^. Do yO)U knorft^ whether a,jjy pa/ssia^ge uaioa^y was col-

k-eted from thean or not?

(Objected to by proctor for claimant las iiijcompetetnt,

in-elevaut, and immaterial.)

A. I do uot know of npij own persionjaJ knowLedge; I

wns informed that they were.

(Priictor for cl,aimant n^Oives tO' strike thie aoiswer of

the witness as hearsay.)

Witness excused from the stand.

J;OEL P. aEEIJ, recallf^d oa behalf of libe«ljainfts.

{}. (By Mr. HOOAN.) How long have you known Capt.

Lewis?

A J never knew him until shortly before he went on

tlic ''Eugene." I have met him around town once in a

w lile, but never was acquainted with him.

C2. Were you along on that voyage?

A. Yes, sir.

Q. Do you know whose writing this is?

A. 1 think that was the mate's handwriting, tbe naate

of the "Eug-ene."

il What was lyysiiaiae?

A. I canot recollect it now.

ii. Did you know the mate at that time?
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A. Never knew him until be came aboard the boat.

Q. Were yiou present when that letiter wa« wi:itite!n?

A. No, sir.

(2. Cannot you think of tibe maters aanie?

A. I cannot now.

Q. Was not it Jack Kegiaife?

A. Kegan, I believe, was his name. I think that is his

vv riting".

(}. Other than the signiatuTe of Oapt. lyewisi?

A. Yes, sir.

(>. You did not see the signature of Oapt. Lewis?

A No, sir, I do not remember seeing it at lall.

Captain F. B. JONES recalled on behalf of libelant.

Q. (By Mr. HOGAN.) Captain, could you identify that

s ^n.tiure to that letter as the signature of Oapt. Lewis?

A. I don't know that I ever see Ms handwriting; T

tlon't know that I ever did. I never got any letters from

him or anything; I believe I saw his name written once,

but I am not suTe.

J. II. JOHNSON recalled on behalf of libelaint.

Q. (By Mr. HOGAN.) Have 7011 those receipts now,

Mr. Johnson? A. Yes, sir.

Q. Do you know the signatures to those receipts?

A Yes, sir.

'^ These are the receipts, mientioned by you while on

the stand before? A. Yes, sir.
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(I'r.ictor for libelant offers receipts in ei'idence. Proc-

tor for claimant objects to their admission aK immate-

)i,ji. No objection made, on the ground that copies are

substituted for the orig-inal.)

Libelant's Exhibit.

14,000.00 Victoria, B. C, 25th August, 1897.

deceived from Messrs. F. O. Davidge & Oo., Four

thousand dollars on account of S. S. "Eugene."

For the Portland and Alaisfea Trading and Transporta-

tion Co.

E. B. McFAKiLAND,

No. Treas. and Gen. Manager.

12,000. Victoria, B. C, 26th August, 1897.

Received fi^om Messrs. F. C. Davidge & Co., two

thoii and dollars, on account S. S. "Eiugene."

J'\)r the Portland and Alaska Trading and Transpuita-

tion Co.

E. B. McFARLANiD,

No. Treas. and Gen. Ma;najger.

18,500.00 Victoria, B. C, 30th Aug., 1897.

Received from Messrs. F. C. Davidge & Co., thrie

thoiusand five hundred dollars, on account S. S. 'Eugene."

Fur thi' Portland and Alaska Trading and Transporta

tion Co.

E. B. McFARLAND,

No. Treias. and Gen. Manager.

Libelants refet.
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At this time furtlier proceeding's adjourned unto Nov-

ember 20, 1.S97, at 2 P. M.

Seattle, November 19th, 1897, 10 o'clock A. M.

(-'ontinuation of proceedings pursuant to adjournment.

CLAIMANT'S TESTIMONY.

JOEL P. (iEP]K, the claimiant, ibeing duly sworn, tes-

tifien! as follows:

(i. (Rv Mr. FLANDERS.) Captain Geer, you are the

rlainiant of llie steamer "Eugiene," aire you not?

A. Yes, sir.

Q. On the 31st day of July, 1897, state, if you know,

v.ho were lier owners.

A. Captain Jones and myself. I think that was the

(]are bef( re we turned it over to the other people.

Q. On the 81st day of July, 1897, did you and Captain

Jones enter into a written agreement with the Portland

and Alaska Trading and Tl^ansportiation Company in ref-

erence to the "Eugiene"?

A. Yes, sir.

(}. 1 hand you a paper miairked "Oontract," F. B.

Jones and Joel P. Gee'r and Portland laind Alaiska Trad-

ing and Transportation Company, dated July 31, 1897;

stare if Ihal is the contract. A. Yes'^ sir.

Q. There are interlineationis. Captain, on the first

page, ^^'er•» they made or not at the time it was signed?

A. They were made before we signed it.

(Paper offered It evidence, received without objectiv)n

marked ClaimaDt's Exhibit No, 2, and returned he^e

with.)
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Q. 1 will a«k you Captain, wfajethier or not on the 7th

day of August, 1897, yourself, together with the Willa-

mette and Columbia River Towing Company, a eorpoiu-

tion, e ;tA.-red into a contract with thie Poirtlaud aud

Alaska Trading an-d Transportation Compajiy iji refer-

ence to the steamer "Eug-ene."

A. Yes, I think that was the date. Either that or

shortly afterwards.

Q. Who were the owners of the "Eugene" at that

time, on the 7th <>t August?

A. Captain Joneis and myself, I think.

Q. Wais Captain Jones interested in the Willamette

and Columbia Biver Towing Company?

A. Yes. sir, he was president of the company.

Q. I hanid you a paper marked "Contract Willamette

and Columbia River Towing Company and Joel P. Geer,

and Pc»rtland and Alaska Ti^ading and Transportation

Company, dated August 7th, 1897," and ask you whether

or not thait is the contract to which you refer

.

A. Yes, sir that is the contract.

(Paper offered in evidence, received without oibjection,

and marked Claimant's Exhibit No. 3, ajid returned here-

with.)

Q. Nbw, Captain, please state, after these contracts

were entered into, whether or not there was any change

in the pwnersihip of the "Eugene."

(Objected to by proctor for libelant as not the best

evidence. Proctor for claimant proposes to submit a

copy of the bill of sale later, and does not offer this as

proof of the fact itself.)
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A. Y<e»,*ir> thiere wias ^ chta*g«e in ownership.

Q. 'Wlhi> is the owner of the boat now?

A. The Yukon l^'iiainspoHation Oompany.

(}. Oaptaiii, what iliterest, if any, in the "Eiigene"

did the Poi'tland and Alaska Tl'ading- and l>aai«iporta-

tion (.'ompany have on the 11th day of AngTisit, 1897, or

ait any time thereafter?

(Objected to by proctor for libelant as next thse best

evidence.)

A. Never had any interest that I know of, so faa^ as

ownersiliip was conicerned.

Q. Did they ot did they not hare any in*efesit in her

or connection With her other than what they migtht have

under these contracts introduced in evidence?

A. They never did.

Q. Now, you say when these contracts wet'© signed^

you were part owner of the "Eng'ene"?

A. Yes, sir.

Q. When did you part with yoiur ownersihip, as an

individual in the "Eugfene"?

A. At the time the Yukon ^Transpiortiation Odmpiany

was formed.

Q. Then, as I understand, she was sold to a corporai-

tion? A. Yes^ sir.

Q. Now, Captain, what was done with the "Eugehe"

after- the first ^contt^afCt Was signed—before y<ou arnSWer

tliat question, you may state what kind of a boat the Eu-

gene is, Wh^t she had been doinig at tfhe time of that ton-

tract?

A. She was a light draught Willamette i*iver ste^im-
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boait, and had been running on the upper Willamette

river.

Q. What was her draught loaded.

A. T don't know exaictly, but it was in the neighbor-

hood of three and a half to four feet.

Q. And her draught light?

A. The draught light was sixteen inches.

Q. 'She is a sternwheel boat?

A. Yes, sir, she is a sternwheel boat.

Q. How long has she been running on the Willamette

river? A. Three years.

Q. What was her age? A. Three years.

Q. W^hat was her condition at that time as to siea-

woTthiness, as a steamboat?

A. She was in as good condition as a light draught

boat can be.

Q. Oaptain, yon may state what was done with the

"Eugene" after this contract of July 31.

A. She was pulled out on the ways, given a thoiPough

overhauling^ preparatory to going to sea.

Q. Did you oversee the overhauling or not?

A. Well, not personally, there wa« a carpenter or

shipbuilder to oversee her.

Q. The shipbuilder was there to oversee her?

A. Yes, sir.

Q. Did you see it while it was going on?

A. Yes, sir.

Q. Now, you may state just what was dene, in the

way of overhauling the boat,

A. Wei], in the first place, there were two keels put

underneath, pnt inside on the floor timbers, and a Howe
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truss built on top of that and timbers built cm top. The

guards were taken off and timber six by twelve boarded

around the outside, so ais to strengtihen her, and keep

the ways from catching under her giuard. There was

cross bulkheads put in and four-inch keelsons to protect

the back of the deck throughout. Her house was fas-

tened onto the deck, and the eajbin was fastened onto the

freightho'use, and she was boarded up on the outside

complete from the guards to the deck under the ^^ hec^l,

-iind other minor things done. New boilers were put in

since she was on the river, two new boilers were put in

and the engines overhauled.

Q. What was this all done for?

A. This was done to make it safe for going to se;i, ex-

I'ept putting the boilers, and that was for making st<'nm.

Q. Putting her safe for going to sea for what purpose?

A. For taking her up to the Yukon river.

A. Under the contract, yes.

Q. Was she fitted up at that time for the purpose of

carrTLng an\ passengers or freight on the )p('Tt sea. it-

self? A. No, sir.

Q. You are (me of the parties to this contract?

A. Yes, sir.

Q. ^V'a> the contract talked over betwei^u you and the

Portland and Alaska Trading and Tt*ansportati(>n Com-

pany before it was entered into? A. I'es, sir.

Q. What use of the boiat by the Portland and Alaska

Trading and Transportation Oompany wa^^ .ontemplated

by this contract as far as you were concerned, when you

entered into it?
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(Objected to Iv proctor for libelam a>^ not ihc best

evidence, the j.eodtiationis hsivmg been reduced tq wnt-
ino- afterwai-d, and that writing ibeing iutrodiKred in mi-

di'nce here.)

A. It was contemplated they should continue the use

of the boat after they got to the Yukon river and to go

up to Dawson City last fall.

(}. What wene they to have the use of tiie boat f<.r?

A. For fitting her up and towing her uj) to the Yukoii

river, oi* having her convoyed up there.

Q. Wais she or was she not to be used for the trans-

portaltioin of passengers or freight on the ocean?

A. She was not.

Q. And now, Captain, after the "Eugene" was fitted

up in the manner in which you have testified, state what

was done with her.

A. She was taken down into the river, and from there

she was taken in tow and towed part of the time, and

part of the time under her own steani, until we got into

the Strailtis of Fuca; from there she was run u]) to iPort

Angeles, where we stopped and waited to put mor^ re-

pairs on her, and went from there to I^oi-t ToWnseiid, and

from PoT't Townsend we went to Port Gamble foi* timber,

and back to Port 'rownsend, where we laid two days and

spent sonietliing like |800 in addition for work, atod fl^om

there to Port Angeles, and laid there at that time some-

thing like a week, waiting for the "Bristol^ to eblne back

from Skagnay or Dyea, when we wanted to go in com-

pany with her to the Yukon river.

Q. Yon met the "Bristol" at Victoria?
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A. Frnrn Port Angeles we went over to Victoria,

and run to the outside harbor, hailing d.ista.nce of the

"Bristol"; we were about 200 feet, and I didin't know the

boat at the time, and friom there we steamed up the

straits towards Comox, and on the way the "Bristol"

picked us up and gave us a tow-line and helped us over

to Oomox.

Q. Now, Captain, when you first went over and met

ihe "Bristol" did or did not the "Eugene" have amy pas-

sengers on board? A. She did not.

Q. Who were on board the "Eugene"?

A. Her crew.

Q. Of how many did her crew consist?

A. I think there was fourteen. I oould count them

ali

Q. Fourteen.

A Around there, yes.

Q. Were you on board yourself? A. Yes, sir.

il. In what capacity? A. Secomd mate.

Q. As I understand, you were a representative of the

owner—of the company?

A. Yes, sir. General manager for the Ynkom Trans-

portation Oompany.

Q. Who was captain of the 'Eugene"?

A. Oaiptain Lewis.

Q. Did the "Eugene" have any passengefris on board?

A. iNo, isir.

Q. No freighlt on board belonging to any of the pas-

sengers? A. No, sair.

Q. Or belonging to the libelants in this ease?

A. No, sir.
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Q. Or any other passe'Dgers? A. No, sir.

il AA'hat did she have on board?

A. She had on her stores and a few out-fits for some

of the crew that expected to stay uip there.

(2- Were some of the crew expecting to stay up there

when they arrived on the YTikon? A. Yes, sir.

Q. Do you know the libelant, Charles Euff?

A. No, sir, I am not acquainted with him; I have seen

him.

Q. When did you first see him?

A. Oh^ I never saw him to know aaIio he Avais, except

when he was giving his testimony in this suit in Seattle.

Q. Were you on the "Eugene" during all the time slie

was making this trip? A. Yes, sir.

Q, Was lie ever on the "Eugene" as a passenger?

A. No, sir.

Q. Was any of iiis outfit or freight on the "Eugene"?

A. No, sir.

Q. Do yon know the libelant, Jacobi?

A. I know him by sight, by seeing him here in Seat-

tle; possibly seen him befoire, but not to rememiber him.

Q. Was he ever on the "Eugene" as a passenger?

A. No, sir.

Q. Was any of his outfit ever on tlie "Engene"?

A. No, sir.

Q. Was any of the oaitfit of any of the people who

took passage o'li the "Bristol" on the "Eugene"?

A. No, sir.

Q. Were any of the passengers on the "Bristol," ever

on the "Eugene" as passengers? A. No^ sir.

Q. Now, captiiin, after you left Victoria, or after you

left Comox, you may describe the voyage of the 'Eugene."
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A. From the time we left Oomox, we left ailomg with-

out the "Biiu«tol"; we were out about 40 miles when the

"Bristol" came lailong and giave us a tow-line; from there

we ran up through Charlotte sound outside of Oharlotte

sound, in fact, as I could not tell Oharlotte sound from

the ocean except bj seeing an island in the distance.

We got out in the ocean and a storm oame up a blow, it

Avas a storm—it might not have been for a ocean vessel

—

and aboaiit noon Captain Lewis went below and began

to exaimine the boat while I went to dinner.

Q. To examine the "Eugene"?

A. It was then my watch in; I hiad been steering and

1 wnt to bed; they woke me up and told me that Capt.

Lewis wanted to see me; they did not believe that the

boat coiuld stand through the storm and would do well

to get baick to port.

Q. Now, you may desciribe how the boat wais going

then, and what was the condition of the wind anid the

weather.

A. The weather had progTessed on—tlie wind was

squally and it would make the boat pitch a good deal,

the "Bristol" as well as the "Eugene," and the waves at

times would come up, and the wind would bloiw the

spray up into where we were steering, and she was work-

ing down below, the trusses were working, and one of the

chiefest dangers in my opinion was the fact that the bow

Avould rise on the waves and come down flat, like a board

flat on a barn flooT, and we were afraid she would mash

the bow in; as a matter of fact it did break some of the

timbers in tbe bow.
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Q. Wiiiat was done—what directicwi was the sea eom-

iug from?

A. Well, we were going into the waves; I do not know

particularlj what direction the sea wa« coming fi'om,

the wind was

—

Q. Was it a head sea oir not?

A. N!0, sir, it was not a head sea at that time; it was

coming from the qoiarter.

Q. Now go ahead; you say yoiu went to your dinner

about noon?

A. W>11, they woke m** up; Captain Lewis wanted me

t'j go down and examine her; I went down with one of

the de<!khandis and made an examination of the boat, and

came back and told him that I would rather concurred

in hiis opinion, but I did not like to say anything, as he

was captain of the boat, and he had consfulted mth all

the rest of them, and all the rest couicurred in his opinion

that they wouM go back, and while I thought that way

myself, I did not want to go to any decision on my own

part—the decision should be left with the Captain, as he

was a seafaring man, so they thought that they had bet-

ter turn around and go back; he blew the signal and af-

terwajxi's he went up and wrote on a board, "Take u» into

the nearest port in tow." In the meanwhile I had taken

the wheel, and we had got along rather more alongside

of the other boat, and he signaled to take us to the near-

est port. There was nothing on boaird there was brokn

d wn. We then tuirned around and went back to port,

ajid it was pretty dangeroiUK, and a good many of them

were scared and wanted to be put off on the "Bristol."
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Tbe boat was working, the trusses were working, but in

my opinion tlie chiefest danger was lier pounding liei'

bow on the waves.

Q. Was she making any water?

A. Yes, a good deal of water.

Q. How much?

A. I do not know exactly, because we could keep it

down with our siphon; we kept steam up aill the time,

anid we kept it down with a siphon, but it made pretty

fast.

Q. How was the sea?

A. The waves broke over the bow part of the time

and part of the time not.

Q. How were they around her wheel?

A. Around her wheel I don't know; I was not back

aft at all. When we got into Alert Bay we got there in

the afternoon; I know the time because we came along-

side the "Bristol" at one time, and I got on there to see

a party, and they went in, and 1 was on there until after

dinner, and I was there until albout two o'clock, I think,

before we came to anchor.

Q. How had the weather been, the sea and the weath-

er been prior to tlhe day on which this had happned?

A. Fair.

Q. How had the "Eugene" behaved in that weather?

A. Good.

C^. Had anything biroken or not?

A. Coming over the Columbia ri'ver bar, outside there

Ihey broke a hog chain in which there was a flaw, which

rould not be seen—it was next the titmbei>—^but that wap
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lixed and tilier<:^ was nothing broken umtil we struck that

storm.

U' Where was that fixed?

A. That was fixed at Port Townsend.

Q. That was one of the repairs to which you have re-

ferred in your testimony?

A. Yes, sir.

Q. You say the weather was fiair from the time you

left I'omox until you got into the open, sea?

A. Yes, sir.

Q. Had the "Eugene" been making any water

tben?

A. No, sir, not to speak of.

Q. Do boats make, as a g^ene^al rule, any water or

n it .'

A. I never knew one but what made some.

Q. You had a siphon on, as I understand?

A. Yes, six of them, I think.

Q. What was the condition of the "Eugene" as ti> her

seaworthiness as a steamboat when she left Victoria?

A. No pains or expense was spared to put her in as

good condition as we could, what we considered as good

a cc ndi 1 ion as she could be put in.

Q. Was or was not the trip of the "Eugene" to St.

.Michaels an experiment?

A. It certainly was.

Q. I>id you as an owner of t^ie "Eugene^' consider it

as such?

A. It was considered running a risk of losing the

boat, certainly.
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Q. After the "Eugene" came into Alert Bay in v/hat

condition did you find ber?

A. We found lier pretty badly strained; there was a

report made with some of the passengers and officers of

the "Bristol," and captain of the "Eugene" made .m ex-

amination.

Q. You were down with them?

A. I was not with them but they made a report.

Q. JDid you miake an examination?

A. 1 made an examimation afterwards of the forward

part of the boat; I did not go aft because the Captain

made an examination there and this committee, and had

made their report.

Q. What did you find forwand?

A. I found that some of the timbers had beeni broken

forward by the force of the waves; this committee never

found that from the fact there was wood stowed in the

hold and they could not get at it; I went in there and

mo\ ed that \\ ood and came in forward so ais I could make

a further cxaiaination.

Q. You found it had been stove in, by the waves?

A. Yes, sir.

Q. What was the condition of the "Eugene" as to her

ability to further proceed?

A. Well, I do not think that she was in a position

to proceed on that voyage to St. Michaels at that time

—certainly was not.

Q. ^^^hy was not sh>e?

A. On account of the force of the waives on her.

Q. How were her seams?



242 Joel F. Cher vs.

A. Her seams were leaiking pretty badly,

Ci. 'i'lie^- were leaiking badly? A. Yes, sir.

Q. iNow, wiiat wias done with tlie "Eiugeii'^'?

A. 81ie was tbroug'lit to Seattle aud put ou me wa^fc

and overhauled.

(-2. Over here at Ballard. A. Yes, s/ir.

(}. lk» you know what wais done on her?

A. There v/as some timbers put iu, timbers were

spliced and calked thiroughout.

Q, Why was that done?

A. Well, because the opening- of some of the pJank-

iiig made necessary; sonne of the planking was strained.

K}. Do you know who ordered that dome?

A. Well -^ii had her put on the ways, had it tlcue.

Capt. Jones and myself.

Q. Were these repairs rendei^ed niecessary to lier l;y

reason of the weather to whicih she had been subjected?

A. Yes, sir.

il. I uiidyrstood you to say, Oaptain, that that ilay

in which Oaptain Lewis decLded that she would have to

put back, the waves at times were breakini; upon tlie

bow cf the boat?

A. Breaking over the bulwarks on the bow.

Q. How high was that above the water?

A. I think about eight or nine feet.

Q. How v\'.^j5 the sea itself?

A. The sea was choppy.

(}. The sea wias breakimg? A. Yes, sir.

Q. How was the sea om t)he "Bristol,-' did you uoti.M'?

A. The "Bri.«toT' was pitching a great denl, T think.
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for an ocean vessel, pitching badly; she was goiug up

aucl down and rolling a great deal.

Q. Was fciiie or was she not higlk abo've the water?

A. Yes, she Nvas pretty high aiboive the water.

Q. iiow was the "Eugene" behaving?

A. Well, she was behaving as well as coiihl be ex-

pected for a river boat in a storm.

Q. You considered it stormy, did you not?

A. It was ret a winter storm; she could not have

lived through a winter storm half an hour; it vvas a

storm for a river boat; it was not a stoon for an ocean

going \essel.

Q. Was it rougher weather than you had been Lav-

ing? A. Yes, sir.

Q. How was the weather there compared with the

weather that you haid from the Columbia river and the

straits?

A. It was entirely different, for the worse.

Q. Entirely for the worse?

A. Yes, sir.

Q, How had the "Eugene" behaved on the trip from

Columbia river to the straits?

A. Nio trouble at all, except the breaking of that hog

chain where that flaw was.

Q. How did her truss behave?

A. Her trusses had given way and we put in a new

piece on top; the trusses were made in splices, and we

put a piece the full length at Port Townsend.

Q. What kind of weather did you have from the

Columbia river to the straits?
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A. VVe had very good weather, and we hajd a little

blow one evening; one evening we iay up undei* the lee

ol Oestructiion island until morning.

(^ A blow one evening? A. Ve;s, sir.

il. From what direction?

A. it was from oft' shore, 1 think.

Q. 'Was it accompanied with rain or not?

A. No, sir, it was not rain, it was fog.

(2. i'ou say you were general manager of the Yukon

Transpor^tation Company, of Portland, Oregon?

A. Yes, sir.

ii. The owner of the "Eugene."

A. Y^es^ sir,

Q. Did you receive any of the passage money of

tbiese libelants? A. No, sir.

Q. Did you have any dealings with these libelants?

A. No, sir.

Q. I understand you never saw them to know them

until they got into Alei-t Bay?

A. I never saw them to know who they were until

tbey got here in Seattle after they returned with the

boat.

Cross-Examination

Q. (By Mr. HOOAN.) Are you a lueniber of the Yn-

kon Transportation Company? A. Yes, sir.

Q. Are you an oflicer of that company?

A. General mantag^er.

Q. Are you an officer besides?

A. Master of the steamer.
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Q. Have you the articles of ineorrporation of tbat

coDiipaniy here? A. No, sir.

(i. Are they here? A. No, sir.

(). WJio are the other members or incorpora.toi's of

that eomipany?

A. Oapt. Jones—^1 am not certain who the other in

(•(•iiporatoirs are.

(}. How many are in it?

A. Tluat I do not know; stociv has been issued at a

dollar a share.

(}. But the original incorporators who filed the arti-

cles, who are they?

A. I am not certain who; I think Mr. Searns was one.

Q. Are the McGuires interestied in that eoiiporation?

A. No', sir.

Q. They hold any stock in it? A. No, sir.

Q. Now, prior to the making of these contracts that

have been introduced in evidence here in August, what

interest did you have in that boat?

A. I had purchaised all of Oapt. Jones' interest; I

had her partly paid for.

Q. You had a contract for the sale of the boat from

Capt. Jones? A. Yes, sir.

Q. What interest did you have in it, what did it rep-

resent ?

A. That represented the whole of it when it was paid

for.

Q. But there was a payment back on it?

A. Yes, sir.

Q. The legal title, then was in Jones?
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A. The Columbia River Towing Company.

Q. Of which Jones was piresident? A. Yes, sir

Q. Then both of you and Jones claimed to be owners

of this boat, made these contracts with the Portland

Company—with the MicGuires? A. Yes.

Q. Was Jones interested in the Portland and Alaska

Trading and Transportation Company?

A. Not that I am aware of.

Q. I will ask you if he was not one of the incorpora-

tors of that company?

A. Not that I am aware of.

Q. You do not know about that?

A. I do not know^ aibout that.

Q. At that time he held the legal title to this 'boat?

A. Yes^ sir.

Q. Now, was possession of this boat delivered to the

Poirtland and Alaska Trading and Transportation Com-

pany at the time of the making of these contracts?

A. It was placed under their order—they were not in

the possession of the vessel that I am aware of.

Q. It was subject to their orders from that on?

A. To their orders.

Q. As a matter of fact, it was in their possession from

that on?

A. Well, I don't know; I was en the boat all the time,

as maimager of the Yukon Transportation Cohipany.

Q. Who employed the crew of the vessel after that?

A. The McGuires.

Q. Who employed Captain Lewis, maniager of the

"Eu:j:ene"? A. The same.
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Q. lu what capacity were you working on the boat

—

were you under salary?

A. No, sir, 1 was under salary for the Ylikon Trans-

portation Company.

Q. You say there were a crew of fourteen on that boat

going to Alaska?

A. I think that was the number,

Q. It might have been seventeen, might it not?

A. It might have been.

Q. I believe there is some evidence to that effect.

A. I am not sure about that.

Q. Wais not that an unusually large crew for such a

boat?

A. No, sir, not when you run day and night. It is an

unusually small crew for a 24-hiour service.

Q. Now ,you say some of that crew had mining out-

fits? A, Yes, sir.

Q. How miany of them?

(Objected to by proctor for claimant as immaterial.)

A. I do not know, but I think about seven or eight.

Q. Had these men paid ainy passage money?

(Objected to by proctor for cliaimant ais immaterial.)

A. I do not know that they did.

Q, You do not know whether they did or not?

A, No, sir, I do not know.

Q. Do you know whether tJiey received any wages,

these fellows that had outfits?

(Objected to by proctor for claimiant as immaterial.)

A. I comtracted to pay them a certain amount per

montli, the crew.
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Q. Was noit that a preliminiary that was gone through

shipping them on the vessel as a crew, for the piurpose of

eva/ding the law?

(Objected to by proctor for claimanft as immaterial.)

A. I do not know hardly what you mean by tbat.

Q. I will ask you if these persons who had outfits on

the boat did not ship as a crew for the purpose of evading

the customs laws.

A. No, sir.

Q. These contracts introduced here in evidence by the

claimant represent the rights of the Portland anid Alaska

Trading and Transportation Company in the premiises, do

they? A. Yes, sir.

Q. Who paid for the repairs thiat were made on the

vessel at Portland?

A. Tlie Portland amd Alaiska Trading and Transpor-

tation Company under the contract.

Q. Possession was delivered to them prior to the mak-

ing of these repairs?

A. They never took possession of the boat in the way

that I understand, that a man takes possesision of prop-

erty at all.

Q. But they assumed control of it?

A. Yes, sir.

Q. For the purpose of making repairs?

A. Yes, s-ir.

Q. And for the purpose of this trip to Alaska?

A. Yes, sir.

Q. You knew what they were doing witih tbat boat at

all times? A. Yee sir.
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Q. You knew of this trip of the vessel thait was adver-

tised in coninectioii with the "Brisitoil" to St. MAchaels and

from there on up the river?

A. I knew nothing about their advertising that.

Q. You knew of the trip?

A. I knew they were going to miake the trip, yes, sir.

Q. You knew of these pasisengers being carried on the

"Bristol" with their outfits? A. Yes, sir.

Q. They were to be transferred at St. Miehaelis?

A. Yes, sir.

Q. You knew all about that? A. Yes, sir.

Q. Now, the Portland and Alaska Trading and Tranis-

portation Oomipany had authority to doi that, had not

they ? A. Yes, I suppose so.

Q. They had authority?

A. According to the contract; whatever aiutliiority

there is it is in the contract.

Q, The "Eugene," then, w^ais not engaged in any under-

taking different from the terms of the contract in doting

this, was she?

A. No, not that I know if.

Q. Now, are you a seafaring mian? A. No, sir.

Q. You are not? A. No, sir.

Q. Your experience with boats has been inland, in-

land waters?

A. My experien'oe in working on boats hais been on in-

land waters; I have been on outside waters las a passen-

ger considerably.

Q. Now, you say the "Eugene" was seaworthy when

she left Portland?
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A. Hbe was seaworthy ais any one could make it.

Q. Still, you had no experience with such vessels in

goiniij to sea? A. No, sir.

Q. And would not know the effect of the sea on them,

would you—^you a-re not a practical seafaring m»an, you

judged the seaworthiness of that vessel a.t Portland, did

you? A. No, sir.

Q. You say you made the trip to Port Town>>en(d all

right? A. Yes, sir.

Q. But still you say you broke a. caible and also these

same trusses gave away? A. Yes, sir.

Q. The trusses gave way in the first place (m the trip

from Portland to Port Townsend? A. Yes, sir.

Q. These were the siaane trusses that: afterwards gave

way out at sea ?

A. Strengthened—the same.

Q. They are the same tnisses? A. Practically.

Q. And you say the weather between Portland and

Port Townsend was all that could be wished?

A. Yes, sir.

Q. It was all r'ght? A. Yes, sir.

Q. Perfectly clear weather, the sun shining antd no

wind to amount to anything?

A. Not very heavy winds; what I speak a<bout one

evening there w?is a breeze off Destruction island.

Q. When you got to Port Townsend you found that

these trusses were not sufficient? A. Yes, sir.

Q. Then you fixed them over? A. Yes, sir.

Q. And it was the giving way of these same trusses

out at sea that caused you to turn back, was it?
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A. Not so much as the hammering of tbe bows on the

waves in the storm. She is a flait-bottomed boat.

Q. But these are the trusises you menitioinied in the di-

rect examination as the chief breaik-down of the vessel?

A. I did not call them the chief break-dow^n of the ves-

sel, and, as I said in my direct exaiminiation, I conlsider

the chief danger lay in the hammering of the bow of the

boat, the flart; bottom on the waves; aisshe came down off

the wave, her bow at times would come clear dowu out of

the air and come down like a board on a barn floor.

Q. In other words, the difficulty wais that this under-

taking was not a feasible one, was it?

A. It would have been feasible if it had been the in-

side passage, as we expected. We never expected any-

thing else.

Q. It would have been a practical one in the best of

weather, would it not?

A. Not necessarily the best of weather,

Q. It would have to be good weather?

A. Have to be fair weather?

Q. Now, you do not pretend to say that this was an

ocean storm?

A. Not ocean storm for a sea-going vessel, no, sir; it

was squally and choppy.

Q. A sea-going vessel would miake nothinig of going

through such a storm? A. Certainly not.

Q. Was the sun shining?

A. No, sir. It was mining very hard at times.

Q. Now, were any of the knees of the "Eugene" bro-

ken? A. When?
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Q. At the time you turned baick?

A. There were some of them cracked, yes, sir.

Q. How many of them? A. I do not know.

Q. Well, approximately.

A. Well, I coukl not approximate, becaiuse I never

went in there to examine.

Q. Were there ten of them broken?

A. I don't think so—I don't know.

Q. Now, there mi^ht have been?

A. There might have been forty, for all I know, for I

never examined, but I do not think so.

Q. Now, Mr. Geer, I would like to have yon state

whether or not any of these knees were broken before she

left Portland.

A. Yes, sir, and fixed with clamps a^ain.

Q. How many were broken?

A. Three or four.

Q. Were there not five?

A. Possibly mij^ht have been five.

Q. They were broken before she left INtrtland?

A. Yes, sir, and fixed.

Q. Fixed with clamps? A. Y(*s, sir.

Q. Now, yon speak of som(^ report that wais made

there at Aleit Bay, I believe; it was after an iiivesftisja-

tion of the condition of the boat?

A. Yes, sir,

Q. Who was thait rexmH made by?

A. I am not certain vi^ho that report was made by;

there were some officers from the ''Bristol" and some pas-
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sengers from tbe "Bristol," anid I thdnk Oaiptain i^wis,

but I am not positive.

Q. Whiit was tlie substance or effect of tliait report, a®

to her condition?

A. Well, the substance, the effect of the report was

that she was unable to proceed on that voyage without

being repaired.

Q. You did not exercise any authority on board the

"Eugene" during that voyage, did you?

A. Not in the management of the boat, no, sir.

Q. The control of the boat, ais to her navigaition and

trip, was vested in the Portland and Alaska Trading and

Transportation Company, was it not?

A. I suppoise it was, in one sense, and aiuother sense,

it was not.

Q. Who was the manager of that expedition?

A. The Portland and Alaslva Trading and Transporta-

tion Company was manager of their part of it.

Q. Who was manager for them? A. For tbem?

Q. Yes.

A. Why, H. P. McGuire seemed to be mjanagier in

Portland.

Q. But on board of these vessels?

A. On board of the vessels Oaiptain Lewis had control

of the "Eugene," and I was under (^aptain Lewis on the

trip.

Q. But at Alert Bay?

A. That I do not know; I did not see any managers at

Alert Bay.

Q. Did you see McFarland?
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A. Oh, yes, sir.

Q. Don't you know that he wais manage-r of thait com-

ptany?

A. I know thait he purported to be mamager of that

company,

Q. And Captain Lewis was under his direetioin, was

he not?

A. I suppose so. I do not know. It was their b<usi-

ne'ss, not mine.

Q. As to whether or not the vesisel should return or

proceed depended on the orders given by MciFarlaimd or

Captain Lewis?

A. I suppose so.

Q. He stood in the pflace of the Portlamd ami Alaiska

Trading and Transportation Company as to the direc-

tions to be given?

A. So far as I Ivnow—I obeyed nio direlctions or orders

but Captain Lewis'.

Q. You say the taking of this vessel to Alaiskia wais an

experiment. A. Certainly.

Q. Were these passengers and freight taken in that

way, or were the passengers infonned that thait wais an

experiment?

A. All those that were in Portland were informed

that it was an experiment, as far as I know. I knew

some of them knew it was an experiment and they were

taking chances.

Q. Was it advertised as an experiment or as an as-

sured thing?

A. I do not know; I never saw any advertisements.
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Q. BefoTe the puissage nioney was paid there was

uothiug said about aii experiment?

A. I had uothiug to do with the passage uiiouey; 1

know uiothing aboiut that whatever.

il. When did you expect to get poissession of the ves-

sel again?

A. I expected to get it at Dawson City.

Q. When?

A. After we got to Dawson City; I expected to have

possession of the boat at Dawson City.

tj. Then you were to have possession of it jointly with

the Portland and Alaiska Trading and Transportation

Company, were you?

A. Nio, sir, we w^ere to have complete possession.

Q. Did you enter into a further contract with the Port-

land and Alaska Trading and Transportaition Company?

A. We merely entered into a contract by wh'icili they

were allowed a piart of Lhe receipts. The traffic conltract

—the contract shows there what it is; we were to have

all our local ^business, and there was no local business to

go to the Por-tland and Alaiska, Trading and Trainsporta-

tion Company ; that wais ours—the Yukon Trainsportation

Company.

Q. So that when you teistlfied to what was said before

these two contracts were signed, you did not meam to' add

anything to what is eomtained in the contract, do yon?

A. There wias some talk about things that were not

expressed in the contracts.

Q. But these embody your agreement, do they not?

A. They embody the main part of the agreeiment.
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Q. There wa(s no Tnisundertstiinding, and there is noth-

ing misleading or ambiguous about the contract?

A. None that I am aware of.

Q. Were these papers filed in the collector's office in

the i>ort of Portland?

(Objected to by proctor for claimant as immaterial.)

A. That I don't know.

Q. You don't know aibout that? A. No, sir.

Q. Do you know of the signing of the conftract be-

tween the Portlaind and Alaska Trading and Transporta-

tion Company and of F. C. Davidge & Compiany, of Victo-

ria? A, No, sir, DOthing whatever.

Q. You knew tJiey had entered into an arrangement

with the steamship 'Bristol"?

A. I understood so ; I knew nothing of my own

knowledge.

Q, You made no objections to tliat?

A. No, sir.

Q. Or any further investigation?

A. No, sir.

Q. I notice here a sort of supplemenit or addition to

this contract of August 7th, 1897, pasted onto the cover;

do you know anything about the signing of that paper?

A. Yes, sir.

Q. You say you do know siomething?

A. Yes, sir.

Q. When wa** that signed?

A. Oh, I do not remember the date.

Q. Were you present when it was signed?

A. No, sir.
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Redirect Examinatiomi.

Q. (By Mr. FLANDEKS.) Captain Lewiis was in

charge of the "Eugene," was he? A. Yes, sir.

Q. Was he the man from whom you and those on the

"Eugene" took orders?

A. Yes, in the management of the boat, the handling

of the boat.

Q. Did the "Eugene" take any orders from McFar-

land? A. Not that 1 am aware of.

Q. Was Lewis a seafaring man?

A. Yes, he purported to be.

Q, Do you know whether or not he had any experience

as a navigator in the waters of Alaska?

A. Yes, I understood such to be the case.

Q. You understood so at the time? A. Yes, sir.

Q. Well, did you know anything of the McGuires or

anybody publishing advertisements in the Seattle papers?

A. No, sir, T knew nothing at the time.

Q. The authority, ais I understand, that the McGuires

had is all contained in those two contracts toi which you

have testified? A, Yes, sir.

Q. Do you know anything of your own knowledge

about any represeuftations thiat were made to the libel-

ants in this case? A. I do not.

Q Do you know anything whatever, what the contract

was between the Portland and Alaska Trading and Trans-

portation Company and the libelants?

A. I do not.
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Q. You say CUptiain Lewis was in charge of the

"Eugene"? A, Yes, sir.

Q. Where did he take charge of the "Eugene''?

A. At Portland, Oregon.

i}. Before she went toVictoria?

A. Yes, sir.

Q. Did he stay on the "Eugene'' until sihe gx>t to Vic-

toria or not? A. Yes, he did.

Q. All the time or not? A. Yes.

Q. Were you with him? A. Yes.

Q. (By Mr. HOGAN.) If the Mcfhiires, representing

the Portland and Alaska Tltajding and Tlianspoi'tation

Company, did publish advertisements here, they did

nothing in doing that contrary to their agreement, did

thej? You foiund no fault with them in violating the

agreement in any w^ay—did you ever claim that they v\o-

laited the agreement with you before the abandonment of

the voyage?

A. I never knew anything about the publicaition of

sucli matter until this libel suit.

Q. They had a perfect right to do that under their cu-

tract, did they not?

A. Tliey hiad a perfect right, to a certain extent.

^>. They had the use of tbds vessel for that voyage and

whatever legaJ business they chose to carry <>n, did they

not?

A. They had the u.'^e of the vessel from the mouth of

the Yukon to Dawson City.

Q. And from Portland up, did they not?
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A. They were mot to use the vessel from PortlaaoJd up

for any purpose.

Q. But you say they did carry freight?

A. They only had a few outfits of some of the crew.

Q. Was that a violation of their agreement?

A. It was not in violation of the agreemeint to carry

outfits of the crew on the boat; not that I was aware of.

Q. (By Mr. FLANDERIS.) You say the use of the boiat

was to begin at St. Michael? A. Yes, sir.

Q. And end at Dawson City? A. Yes, sir.

Q. All their possession in the boat at Portlaiud was for

what purpose?

A. The possession of the boat in Porfclauid was for the

purpose of fitting her up and taking her up to Sit. Mi-

chaels, where they were to have the use of the boat from

St. Michaels to Dawson City, anid for having the use of

the boat from St. Michaels to Dawson City they were to'

go to the expenise of fitting her up for the sea voyage and

take her to St. Michaels free, as far lais we were coincerned.

(Testimony of witness closed.)

Captain FBAiNCIS B. JONES, a witness called on be-

half of the claimant, being duly sworn, testified as fol-

lows:

Q. (By Mr. FLANDERS.) What is your residence?

A. Portland.

Q. Your occupation? A. 'Steamboating.

Q. How long have you been steamboating?

A. Eighteen years.
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Q. Are you or are you not familiar witli the c«onsitruc-

tion of steaiDi'boiats? A. Yes, sir.

Q. Know all about steamboats?

A. Pretty near. 1 have built three or four, had them

built. :

Q. Are you the Fran>eis B. Jone« whose na.me is signed

to the agreement of July 30, 1897, and August 7th, 1897,

intraduced in evideniee in this ca.se? A. Yes^ sir.

i}. You may state whether or not at the time of enter-

ing into of these agreeiuents you had aoay interest in the

''Eugene." A. Yes, sir.

Q. What did you do with your interest after that

time?

A. Well, I have got my interest in her yet.

Q. In what way have you your interest in her yet?

A. Well, in the first pJace Geer owned a sha/re and I

owned a share, so we entered into a contract and sold it

to i lie Yukon Transiportation Company.

(^ And took stock? A. And took stock.

Q. Now, what position do you hold in the Yukon

Transportation Oompany

?

A. I am president.

Q. What positioui did Geer hold in it?

A. He has been general manager,

(). How long have you heild these respective positions?

A. Ever since we entered into that contract.

(i. And transferred the boat?

A. Yes, sir, ever since the transfer of the boat.

Q. Are ycm ffimiliar with the stock holders* of the Yu-

kon Transportation Omipany? A, Yes, sir.
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Q. Have any of the stockhoMere of the Portland and

Alaska Trading and Transportaticm Oolnpiany amy inter-

est in tbe stock of the Yukon Ttanspontation. Oompany?

A. No, sir, not a dollar's worth.

Q. Has the Portlanid and Alaska Trading and Tranp

portation Company or any of its memibers aoay interest in

fhe 'Eugene" other tbam whatever interest they may

have by virtue of these two contracts to which I liav re-

ferred? A. No, sir.

Q. Did they have any possession of it for any pui^pose

except as indicated by the con/tracts to which I have re-

ferred A. No, sir.

Q. Are you familiar with the cipcumstances under

which these contracts were entered into, and do you know

the parties to them? A. Yes, sir. •

Q. What use wais to be made of tihe "Eugene" under

that, and for what purpose were the McGuires to have

the use of her?

(Objected to by proctor for libclainjt, because it is not

the best e^ddence.

A. For what purpose?

Q. For what purpose were they to have the use of her,

what was the use contenipilated by the owners of the

"Eugene" under this agreement?

A. They made a bargain with us to fix uip that boat

seaAvorthy at their expense, and take her to the mouth

of tlie Yukon, and tow her or convey her up there for the

use of her up' the Yukon riyer, one trip.

Q. For whatever they could make out of the "Erngeme,"

for the trip up the Yukon, from the mouth up to Dawson?
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A. What they could make on one trip this last fall.

Q. Were they to have the uise of her for the purpose of

transpoi'ting freight and passengers from any oither point

than from the mouth of the Yukon?

Objected to by proctor for libelant for the i-easonis last

stated.)

A. No, sir, they were not to do anyt'hinig else wi/th her;

they had no right to use her for anything else than to take

her to the Yukon river, because we were talking aibout

that a while afterwards, and they wianted to take her on

the Stickeen, and they said they had no right to take her

there, because they had no right to do it in place of bring-

ing her back here. They thought they could take her

there and run Eer, but they siaid they knew they had no

right to do that under the contract.

Q. Did you see the repairs that were put upon^ the

"Eugene" for the voyage? A. Yes^ sir.

Q. What was her condition as to her being a sea-

worthy steamboat when these, repairs were begun?

A. Well, so far as my judgment wais, it was pretty

good. It was pretty well done.

Q. T mean before they started in on the repairs?

A. Before?

Q. ^Tiiat was the age of the "Eugene"?

A. Three years old.

Q. WTiatwas her general condition?

A. Pretty good condition; she had a few knees crack-

ed in her; they were not broken clear in two; they were

cracked. TTiey put clamps on the side of them, and made

them as strong as they ever were.
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Q. That made them as strong as they ever were?

A, Yes, sir. They were made as good as ever.

Q. Vou say you super\ised fixing her up foi* the sea

trip?

A. They put a keelson in her from the bottom clear

up to the deck, to make her stiff.

X}. Did you superiutend or supiervise this?

A. I superintended a good deal of the boat, but they

liad a regular ship carpenter to superintend it, and a good

one.

Q. Row were these repairs done, what sort of work

went into tliem and what sort of material?

A. They w^ere done in good shape; it was all done

good.

Q. It had to be done under the contract, to your sat-

isfaction? A. Yes, sir.

Q. Was it done to your satisfaction?

A. Not as well as I expected; so far as my judgment

for a seaworthy boat, it was done all right.

Q. Was or was not the sea trip of the "Eugene" an ex-

periment or not?

A. Well, it was considered an experiment, because

there had never been anyone taken up there before, and

no one knew whether she could be taken up or not.

Q. You took the chances, the owners of the "Etigene"

took the chances of getting her up there?

A, Yes, sir, we took the chamces of getting her up

there. If the boat had been lost, we would have lost her,

but they had to use the best possible meants under the

contract to get her there.
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Q. Do you know tiii8 libelant, Charles Ruff?

A. No, sir. I do not know any of the passengers.

Q. Do you know the libelant, Jacobi.

A. No, sir.

Q. Did the Yukon l>ansportaibion Com^painy get any

of the paissiage money of these passengers?

A. No, sir.

Q. Did you have any dealings with the Yukon Trans-

portation Company, have any dealings with the passen-

gers? A, No, sir, none at all.

Q. You are familiar with the business of the Yukon

Transportation Company? A. Oh, yes.

Q. Do you know anything about these advertisements

that are introduced in evidence here by the libelant, alleg-

to have been published at Seattle by the McGuires?

A. No, I do not know.

Q. Did they have any authority from the Yukon

Transportation Company at Portland to publish any of

these articles, or to bimi tlie boat by them?

A. No, they did not have any authority whatever.

Q. Did you see the '^Eugene" after her return to Seat-

tle? A. Yes, sir.

Q. When she went on the ways? A. Yes, sir.

Q. What was her condition?

A. Well, she was leaking considerably around the

bow where her seams had been opened and the oakum

worked out.

Q. What was the condition of the timbers in the toow?

A. Well I did not go inside of her to look.

Q. Could you see the oakum worked out?
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A. Yes, that is all I saw about it; I did not hiave time

to go in her; I had to go to Victioiia. I was over there

when they Imd her on the ways there for a few days

after they hauled her out and examined her, and they got

caulking and went to work and eaiilked her all the way

over,

Q. Judging from what you saw at that time, that is,

wHen she was on the ways, was the condition of the "Eu-

gene" such that she coaild with safety have proceeded

further on that voyage?

A. I do not think she could without being canlked

and fixed up again; the "Eugene" was supiposed to go up

there in good order.

Q. How was her condition when you saw it, oompared

with her condition when she was leaving Portland?

A. Oh, I don't know^; I could not tell much about the

condition of the boat, you know, unless you go through

and examine her.

Q. Well, judging from what yoii saw.

A. Oh, when she left Portianid, she was all pight. She

had been caulked and was in good shape, and when I saw

her here slie looked as though her oakum had worked up

considerably around the bow along the knuckles.

Q. You saw her just before she left Portland, after the

repairs were completed?

A. Yes, sir, I saw her all the time she :was being re-

paired.

Q. What wa^ her conditon then ais to her ability to

stand the trip?
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A. JSlie was in j^ood condition then. I took her to

Astoria myself.

Recross-Kxamination.

Q. (By Mr. HOOAN.) Were yo\i one of the incorpo-

rators of the Portland and Alaska Tradinig and Transpor-

tation Company?

A. No, sir. I signed niy name when they were got

up in the first place to imcorporate, but tliat wais all.

Q. You signed the articles of incorporatioin?

A. Yes, in the first place, for them to organize.

Q. Are you the F. B. Jones mentioned in that letter

(showing letter to witness)?

A. I do not know whether I am or not.

Q. T will ask you if the imc'orporators of that company

were not II. P. MicCruire, E. B. McFarlaiud, .Jolin Yocum,

W. W. MeGuire, F. B. eTones, and W. S. Masom.

A. This might luave been. I signed my name U) the

incorporation in the first place Tbey were in a hurry to

get the boat and ^^ei to w^ork.

O. "^'ou signed your name to the articles of incorpora-

tion of the Portland and Alask-a Trading and TransportJa-

tion Oompany?

A. I don't know whether tloat wru it, but it was just

something to org"inize in the first plaee.

O. Please read that letter over and rc^fresih your mem-

ory.

A, 1 guess I put my naiiie to it, amd W. S. MaASon the

same a.s I did. But he has not a dollar's worth of stock

in it.
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C2. This letiber correctly states the niaimes of the incor-

porators of that company as far as you know?

A. Yes, when inicorporated.

Q. And yoii are the F. R. Jones mentioned in this let-

ter? A, Yes, sir, I suppose so.

Q. Now, to refresh your recollection, you were a^ mem-

ber of the Portland and Alaska T'radinig and Ttansiporta-

tion Company?

A. T don't know wliether you call it a member or not;

I sijiued my name there for the purpose of orgianizing it;

I don^t know whether you call that a member or not; I

was not an officer.

Q. Do you know what the capital stock of the com-

painy was?

A. I did not know anything about the stoick.

(^ Well, then, you are mistaken in your testimony as

a matter of fact, Mr. Jones, when yoii say that none of the

members of the Portland and Alaiska. Trading and Trans-

portation Company were memibers of the Yukon com-

pany? A. Stockholders I said.

Q. But the memibers—you are a member of th'at com-

pany?

A. No, sir, T don't consider that I am a memiber of that

compamy: I deny being a memiber of that company in any

shape; if I did sign my name, I did not take a dollar's

worth of stock, and I don't know anything a,bout what

their company consists of.

Q» When was the Yukon Transportation Oompany in-

corporated?
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A. Well, 1 could iml say just wiieu^—somewheres near

about the 6tli of August, soineAvIiere along th-ere.

i}. Shortly after the other? A. YeB, sir.

Q. Xow, did the McGuireii no-t undertake this trip to

Aliai'^ka in connection with the steaniis-hip ^'Bristol" to

violate the teims of th(4r conftracft with you in any wiay

before they turned b;Kk—up to that time, had they vio-

lated the contract?

A. Well, some of tliem violated the eo'ntpact a w'hole

lot. I don't know who done it, whetlier the "Bristol"

themselves or the M( Guires. The first had an option on

two other boaits.

Q. How did thfy violate it?

A. They did not tak'^ either one of the others; ther^' wait-

ed for the "Bristol.'" They wf-ve to tiike her right away;

they didn't do it. She lay there seven or eight days at

Part Townsend waiting, and they did not take lu^r aword-

ina' to cf>ntr-act at all.

Q. Their bieach of contract consisted in the delay?

A. Yes, sir.

Q. But n<« to +le perfecting of p.iTangementts with the

"Bristol'' and tho Transportation of these passengers, -that

wias no breaf'h of the contract, as von understood it, was

it? A. No, I don't know As It was particularly.

Q. They hiul the right under the conttraic-t, as you un-

derstood it, f(* do that?

A. Well, I think if you will get the contract between the

"Bristol" and the McOuires, that the "Bristol" was to

tow them on the insid'^ passaae. and they never done it.

Q. That was between them and the "Bristol"?
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A. Yes, sir.

Q. Did the McGuires or the transiportation company,

so far as this expedition was ("oncerned, and the stale of

tickets and passengers liere, tliat was no breach of their

contract with you, was it?

A. I don't know anything- about the sale of ticketis.

(}. Do you claim f bat contract wais broken by the Siale

of tickets to passengers, or the attempt to transfer pas-

sengers from here to Dawson City?

A. They did not attempt to transport any passengers

on the "Eugene."

Q. What they did then in relation to these pasisengers

wais no breacli of the contract in itself, if niothing else

occurred, that if., tlH-y hn.'] that right under the ooaitract?

A. I suppose they did—what do you mean, a right to

transport tlie piassiengers in thie way thiat they did?

Q. Yes, sir, as far as they had gone, or furtlier if the

expedition had been successful, but the breach of the

contract that you claim consrsted in the delays?

A. Yes, sir. That is the breaich of the contract that I

claim delays.

Q. And not the failure to deliver her up there. You

say you took the whole risik of getting' her through safely?

A. I took the risk myself of the boat in case of rough

weather or anything.

Q. You say it was an experiment.

A. Well, I claim it was an experiment on my part.

Q. And you took the chances of the result?

A. I took the chances of getting the boat up there in

the first place; I thought that we were going to start off
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rigiM away and get tlirougb before the weaitlier got bad,

but tliej^ waited too long, until the weather g<ot bad.

Q. When was the possession of the boat delivered to

the McGuires or the Portland and Alasika Trading and

Transportation Company?

• A. I suppose they took possession as soon as tihey

started from Portland with it; they had their own cap-

tain—Captain Lewis had possession of her; of course, I

took her dow^n to Astoria for him, because he did not

knoA\' the river veiy well, but he had charge of the boat.

Q. They employed their own captain and crew and

pilot? A. Yes, sir.

Q. Had full charge of the navigation of the vesisel

from that on?

A. Yes, sir, they had full charge of her.

Q. She has never been bajck in your posisession sin<je

then?

A. Yes, I claim we have got possession of it now, ex-

cepting the marshal.

Q. But other than the possession you have now, joint-

ly w^ith the marshal, she has never been baick in your pos-

session since?

A. Yes, she was in our possesision, except the mar-

shal's.

Q. I say, other than that character of possession, she

has never been—that is, she has never been formally turn-

ed back to you by the McGuires?

A. Yes, I claim that Captain Lewis had charge of the

boat, the management of the boat, and thiat: he turned her

over to Captain Geer at Port Townsend.
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Q. How long before she was libeled?

A. About a week or ten days, I guess.

Q. Did you ever do any business before with the Mc-

Guires? A. Very little.

Q. How long did you know them down there?

A. Did noit know them very long.

Q. They are old residents of Portland?

A. They have been there a good wiiile; I did not hap-

pen to get acquainted with them.

Q. You are an old resident there?

A. I am steamboating; that don't signify that I get

acquainted with people doing business in the city; I am

on the Columbia river all the time. I did not know them

but a little while before.

Q. I refer you to this addition to this contract of Au-

gust 7th^ 1897; is that your signature to that?

A. Yes, sir, it looks like it.

Q. Did you write the name of the company there?

A. No, that is not my writing.

Q. You do not identify that as your signature?

A. No, I don't, but still it looks a little like it, but I

don't think it is.

(Proctor for libelant desires to object to the introduc-

tion of the slip of paper attached to the contract of Au-

gust 7th, 1897, it having been introduced without the

knowledge that it was attached to the contralct, and we

ask now to have it stricken out upon the ground that Mr.

Jones eannot identify the signature to the paper which

purports to have been signed by him.)

Q. Now, the strain and damage thiat you noticed about
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the "Eugene" on her return to Seattle may liave been

caused largely by the towing of the ves&el, might it not?

A 900 foot cable is pretty heavy.

A. I suppose the towing through rough weather

might do it. I think thait might be possible, but I could

not say as to that. I don't know how that would be.

Q. Opinions seem to be that the towing was as bad

as the weather?

A. The opinions seem to be that the towinig was un-

called for.

Q. What would a cable 900 feet weigh?

A. I don't know. I don't know how big it was.

Q. That would be a very heavy cable for that vessel?

A. Yes, sir—mot amount to a great deal.

Eedirect Examinaition*

Q. (By Mr. FLANDERS.) Have you any stock in the

Portland and Alaska Ti^ding and Transiportaition Com-

pany? A. No, sir.

Q. Did you ever have any stock in that company?

A. No, sir, never had any.

Q. Were you am officer or director of the corporation?

A. No, sir.

Q. How did you happen to sign the articles of incor-

poration?

A. Well, I was called there to see them about this

thing making a dicker, before we entered into any certain

contract, and they wanted to incorporate a company.

And they asked me to sign it so that they could incorpo-
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rate and go aihead with it. They got Masion to sign it in

the same way, and this other man, Yocum, down there,

in the same way. I never had a dollar in it.

Q. Have you ever been aft any of their meetings?

A. Never attended any meetings.

Q. Ever sign any papers?

A. 'No, sir.

Q. Now, Captain, you have been cross-examined about

the contract between the McGutres, or rather the Port-

land and Alaska Tradlnig and Transport;ation Oompany,

and Davidge & Company; did you ever see that contract?

A. No.

Q. Do you know what the terms of it was?

A. Only what they told me,

Q. Wihat did they tell you?

A. They told ni)e that they had contracted with them

to take them, and they were to leave Victoria on the 22d

of August. And they were in a hiv:Ty to get us over

there, and we got over here and lay for seven or eight

days—laid till about the 30th.

Q. That's all you know, what the McGuires told yoa?

A. Yes.

Q. Do you know anything about the method or man-

ner in which McGuires, Davidge or anybody sold ticketis

here in Seattle— do you know anything abo'ut the way

in which they sold them to persons?

A. No, all I know about it is what I heard; I juist

heard—they told me they were selling them on the "Bris-

tol" to go to St. Midhaels, and from St. Michaels they



274 Joel P. Qeer vs.

were to be transferred to the "Eugene," if they got her

up thei^e.

Q. :N^ow, you don't know yourself much about how
these transactions were had by the Portland and Alaiska

Trading and Transpoirtation Comipany with these pas-

sengers? A. No, I do not.

Q. Of your own knowledge?

A. No, I don't know anything about it; I know iu

Portland how they were offering to sell them to passen-

gers.

Q. What w^ere they doing there?

A. Why, when I have been in there, the passengers

have asked them, suppose that they didn't get through

wit the "Eugene," what they were going to do with them,

and the^^ told them they would have to take the same

chances as well as themselves, but they expected to get

hr through, they thought there would be no doubt but:

what they wcmld get her through, but they could niot

guarantee against any elements.

Q. Did you ever authorize or did the owners of the

"Eugene" ever authorize the Portland and Alaska Trad-

ing and Transportation Company to warrant that the

"Eugene" would arrive at St. Michaels?

A. No, sir.

Q. Or to sell tickets on the "Eugene" to begin at any

ctlier point than St. Michaels if she got there?

A. No, sir, I did not.

Q. Did they have any authority to deal with the "Eu-

gene" other than as embraiced in these two contiractis?

A. No, isir, not that I know of. I had been dealing
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witb them myself pretty much; they didn't have any au-

thority to deal in any other way than as in these con-

tracts.

Q. i^rom what point to what point did they have au-

thority to sell tickets on the "Eugene"?

A. P>om St. Michaels to Dawson Oity.

Becross-Examination.

Q. (By Mr. HOGAN.) Now, Mr. Jones, it was under-

stood with the McGuires that the "Eugene" would have

to be towed there by some vessel?

A. Either convoyed in some way.

Q. And it was talked of that tJhat vessiel would take

passengers, was it not? A. Yes, sir.

Q. r]ven before this agTeement was signed?

A. Yes, sir,

Q. And secure passengers? A. Yes, sir,

Q. And she would have the "Bfugene" in convoy or

tow ? A. Yes^ sir.

Q. And if towed to St. Michaels there the passengers

would be transferred to her; now, that whole arraiUge-

ment was talked over, and that was the very purpose of

their getting possession of the 'Eugene"?

A. Yes, to handle passengers and freight,

Q. You knew ii fterwards they were selling tickets for

the voyage?

A. 1 knew they sold tickets, yes. They did not sell

tickets on the "Eugene," I don't think.

Q. Well, for the voyage?

A. Thev sold them on the "Bristol."
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Q, Tlie^v were taking passage money from pasneugers

to be deii\eied at Dawson Oity?

A. I d(> iiut know whether tihey took passeL)«^erk', you

know, to be delivered wlien there or not.

Kl You i,aid \ou ieard some passengers .it P«,'llai.d

talking?

A. OJi, 1 heard them come in there and talk to the

mainiager tbei-e or the ticket agent there.

i}. About the trip to DawSon City?

A. McFarlanKi and even in Davidge's office both.

Q. That was a trip to Dawson City they were talking

about?

A. Yes, a trip thirough to Dawson City; they came

in there to find out what the assurances were of the com-

pany that they would get the "Eugene" through, and

they told them that they could not guarantee anything

against the elements, but they expected to get her

through; if weather was good, they would get her

through,

il That was at Portland? A. Yes ,sir.

Q. Now, you made no objections to their selling thes(^

tickets?

(Objected to by proctoir for claimant as irrelevant.)

A. Oh, no.

Q. Von conisidered they were authorized to do that

under the contract, did yon not?

(Objected to by proctor for claimant as immaterial.)

A. Well, I suppose they had, yes. I don't know^; I

suppose they had a right to sell tickets.

Q. They were to get the "Bristol" or some other ves-
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^el to tow her up there, and take the passengers and bag-

gage to St. Michaels, and from there they would be trans-

ferred?

A. Tliey sold ou the "Bristol." I don't know whether

thej sold any on the "Eugene" or not; I do not think they

did.

(Testimony of witness closed.)

(Proctor for libelant offers in evidence letter from sec-

retary of state of Oregon, marked Libelant's Exhibit

"AE.)

Hearing adjourned until Nov. 20, 1897, 2 P. M.

C. W. GOULD, recalled on behalf of the clairaant

Q. (By Mr. FLANDEBS.) Mr. Gould, you are the Mr.

Gonld who testified on behalf of the libelants before the

commissioners, are you not?

A. I testified—I do not know on whose behalf.

Q. You are tlie Mr. Gould from whom Buff and Jaic-

obi said they bought their tickets? A. Yes.

Q. You are the 0. W. Gould? A. Yes.

Q. These tickets were signed by Mir. McFarland, as

general manager of the Portland a^nd Alaska Trading

and Transportation Comipany, wiere they?

A. Yes, sir, as I recollect.

Q. Delivered to you signed?

A. Yes, sir.

Q. You sold tickets to them and others?

A. Yes, sir.

Q. Were you in charge of the Seattle office?
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A. Mr. McGuire was there and bad as mucli to do

or say, I guess, as anybody; but I was supposed to handle

the money amd the tickets and sell the tickets.

Q. I will ask you whether or not you ever guaran-

teed to these libelants or anybody else that the "Eugene"

would in fact survive the trip?

A, No, sir, I never gfuaranteed to anybody that they

would survive, absolutely refused to guarantee anything.

Q. Did you evei* have any conversation with any of

these passengens in regard to the chances of the "Eu-

gene" arriying at St. Michaels?

A. Yes, sir.

Q. What did they say to you and v^^hat did you say

to them?
'^ ~'^'

A. Nearly every passenger with whom I conversed

upon requesting information would ask me if we were

guaranteeing to take them through to Dawson Oity. My
answer always was that I could mot guarantee anything.

That: they would have to take their own risk, and if they

did not feel disposed to run any risk I would advise

them not to go. Mr. MeGuire, on the other hand, would

tell the paissengers, and did tell them in my presence,

that he would take them through, providing they stay

with the boat.

Q. With the boat?

A. Yes, sir.

Q. Were you ever authorised to ojuarantee that the

boat would arrive at St. Michaels, the "Eugene" would

arrive at St Michaels? A. No, sir.
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Q. A« I understand you, you never did promiise that

she would make the trip?

A. I never did promise that, sir.

Oross-Examination

(2- (By Mr. HOGAN.) You mean that you yourself,

personal!}', Mr. Gould, did not make any guarantees?

A. That is wbat I mean.

(2. Did you know that guarantees were made by the

McCxuires and others, or what amounted to gmarantees,

if they sitayed by the boat they would get through?

A. A great many asked the McGuires if they would

guarantee to take them through; I heard him tell theni

that he would take them through if they would stay with

the boat.

Q. He told them that the boat was bound to reach

there this fall, did he not?

A. Well, he told them that he thought there was no

doubt but what it would reach there; he said tbat he

could not guarantee anything; he could not guarantee

that the boat would get there, as it might be an impossi-

bility.

Q. Well, he spoke to them in the line of these adver-

tisements in the "P. I.," did he not? That the vessel

would arrive there on the 11th or 15th of September

—

that was his talk, was it not?

(Objected to by proctor for claimant as immaterial.)

A. When it comes right down to the matter of fact, I

could not say that I ever heard him say that the boat

would positively reach Dawson Oity last fall.
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Q. But did not he give passengers to understaufl

that it would in all his talks with them—do not you be-

lieve that they received the impression from the conver-

sation with him that they would reach there this fall?

(Objected to by proctor for claimant as incompetent.)

A. Well, as far as my opinion goes, I think they did.

(Proctor for claimant moves to strike the answer of

the \Nitness because it is a matter of opinion.)

Q. The McGuires were noted for their talk, were

they not—that is, they were inclined to make big prom-

ises, were they not?

(Objected to by proctor for claimant as irrelevant.)

A. Well, do yon wish just my opinion on that? I

cannot vouch for other people's opinions.

Q. Well, wffaf you saw there in your office of their

ways of carrying on this business, the sale of tickets to

passengers.

A. W^ell, I think they were able to represent their in-

terest beyond question.

Eedirect Examination.

Q. (By Mr. FLANDEKS.) You say you made no

guarantee yourself that the boat would reach Dawson

City, ©id you make any guaranty or promise on behalf

of the "Eugene" herself or on behalf of the Portland and

Alaska Trading and Transportation Company that she

would reach there?

A. I made no giiarantee on behalf of anyone for their

boat.

Q. (By Mr. HOOAN.) Now, as a matter of fact, Mr.
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Goiuld, you considered it yoiur business to merely sell

tickets and when anything pertaining- to the voyage

came up it was referred to McGuire, was it not?

A. Yes, when anything came up in regard to the re-

Siponsibility of the boats—for instance, as to getting tlie

"Eugene" up the river and other matters that I did not

think come within my jurisdiction as an agent for the

sale of tickets—the passengers were referTed to the Mc-

Gulres. I says, "Here's the owner of the 'Eugene'; let

them answer these questions themiselves."

Q. And yoTi were there to receive the money aiud take

care of it and deliver the tickets?

A. I was there simply to receive the money; I did mot

suppose that I would have handled the tickets at all if

it had not been for securing the charter money to the Da-

vidges.

(Testimony of witness closed.)

Gapt. JOEL P. GEER, recalled on behalf of claimant:

Q. (By Mr. FLANDERS.) I hand .you this paper and

ask you what it is.

A. That is, a license, license of the steamer "Eugene";

also indorsements for masters.

Q. A porrtion of the paipers of the "Eugene" which

you have in your possession as her miaster?

A. Yes, sir.

Q. You are required to keep this on board of the ves-

sel? A. Yes, sir.

(Proctor for claimant offers paper in evidence. Ob-

jected to by proctoT for libelants as imimaterial. By
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a^reeuient copy substituted for original and original

withtdrawu.)

Claimant's iixhibit No. 4.

Permanent Official numiber.

License No. 6. Numerals.

136, 4^.
The United states of America.

Art. 31, Customs Regs. 1892. Cat. No. 541.

.Sec. 4321, Rev. Stats.

Li'centse fo'r Enrolled Vessel.

License for carrying on the Coasting lYade.

In pursuance of Title L: "Regulations of vessels in do-

mestic commerce," of the Revised Statutes of the Unit-

ed States, V. B, Jones, of Portland, Oregon, president of

the Yukon Transportation Company, of Portiland, Ore-

gon a corporation, and C. H. Lewis, of PoiKland, Ore-

gon, master, that the steamboat called the "Eugene,"

whereof the said C. H. Lewis is master, buTden 271 tons

and 88 hunidredths, as appears by her enrolimeTit, num-

ber three, dated at District of Willamette, August IS,

1897, shall not be employed in any trade, while this li-

cense shall continue in force, whereby the revenue of the

United States shall be defrauded; and having also sworn

that this license shall not be used for any other veasel, or

for any other einployment than is herein specified, license

is hereby granted for the said steamboat called the "Eu-

gene" to be employed in carrying on the coasting trade

for one year from the date hereof, and no longer.

This license does not grant the right to fish for ma«k-



Gaston Jacohi and Charles Ruff et al. 283

erel, other tliam for what is kDOiwn as Spanish mackerel,

between the first day of March a.nd the finst day of June,

inclusive, of this year.

Given under my hand and seail at the Port of Portland,

Oregon, In the District of Willaimette, this eighteenth

day of Augnist, in the year one thousand eight liundred

and ninety-seven.

[Oollecto-r's Seal] THOMAS J. BLACK,

No. Collector of Custom's.

Naval Officer.

"Indorsement of Change of Master.

District of Puget Souind,

Port of Port Townsend, Sep. 9, 1897.

Joel P. Geer, having taken the oath required by law,

is at present master of the within named vessel, in lieu

of C. H. Lewis, late master.

CHAS. MILLER,

Dep. Coll. of Customs."

(Indorsed:) "Permanent license for enrolled vessel.

License No. 6 of the steamboat 'Eugene,' 271.88 tons. Is-

sued at the port of Portland, Oregon, District of Willam-

ette, Aug. 18, 1897."

Q; I haind yon this paper and ask you what it is.

A. It is authorit^^ for me to act as manager.

Q. Hainded you by whom?

A. By the Yukon Transportation Company.

(Paiper offered in evidence by proctor for claimant. Ob-

jected to by proictor for libelant as irrelevant and imma-

terial. By agreement, copy of doeument inserted in the

record and original retained by witness.)
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Claimant's Exhibit No. 5.

"Know All Men by These Presents, that Joel P. Ueer
was ait a meeting of the direc-toEs of the Yukon Tmnstpor-

tation Company, of Portland, Oregon, appointed nwmager
of said company, with the power and authority to take

charge of and manage the property of said corporation

in Alaska and the British Northwest possessions, and

especially the steamboat 'Eugene,' and likewise to a-ct

as captain of said vessel, and to discharge the duties usu-

ally appertaining to such office.

In witness whereof, the said Yukon Transportation

Company of Portland, Oregon, has duly caused these

presents to be signed by its president and secretary, and

its corporate seal to be hereto atached, this 16th day of

August, 1897.

YUKON TRANSPORTATION COMPANY OF
PORTLAND, OREGON,

By F. B. JONES, President.

YUKON TRANSPOrRTATION COMPANY OF

PORTLAND, OREGON,

[Corporate Seal] By GEO. GOOD, Se-cretary."

Executed in presence of:

G. M. Stearnes.

Q. Now, what was the draught of the "Eugene" at

the time she turned back?

A. I think about 26 imches.

Q. She had no freight aboard, as I undersitand?

A. No, sir, only the outfits for the crew.

Q. Do you know wha/t representations may have been
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made by either H. P. MciCiuii-e or VV. W. MeGuire or Mr.

Gould to any of tbese people who piurchased tieketn?

A. I do niot.

Q. Did they have any other control over the boat

other than the control that they might hiaive hiaid by virtue

of these two contracts that are in evidence here?

A. None whatever.

il. Did you ever authorize them to represent to any

purchasers of any tickets that the "Eugieine" would in

fact arrive at St. Michaels and there undertake the voy-

age to Dawson City?

A. No, sir, and it was expressly understooid between

us that it was very likely that sihe migiht not arrive, and

they were taking that risk.

Q. Would or would not any such representations, if

made, have been in violation of your contract and your

underistanding ?

(Objected to by proctor for libelant as calling for a le-

gal conclusioin.)

A. Yes, sir, in my opinion I should consider it would

be a violation.

CrosisExamination.

ri. (By Mr. HOGAN.) This licenise purports to havf

been issued August 18th, 1897, at Portland?

A. Ye®, sir.

Q. Were there any ciharges attached to the issuance

of that license? A. No, sir.

Q. This license was obtained for the purposes of this

trip, was it not?
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A. No, sir; that license was obtained wlien tlie boat

obangetl ownersbip from F. B. Jones and mjself to the

Yukon Transportation Company, a'nd that always has
to be done.

Q. W as she licensed before for the coaisting trade?

A. Yes, she had exactly the same kind of a license as

that.

Q. The same license before?

A. Yes, tihe same exactly.

Q. This license in no way abrogated or changed the

contract which yon had made with the Mc€ruires?

A. Nothing to do with that contract.

Q. It left that contract valid still?

A. The contract stood just the same.

Q. And the rig'hts of the original owners who made the

contract with the McGuires, these rights were transfer-

red to the Yukon Company, subject to the contract with

the McOuires? A. Yes, sir.

Q. So you considered thait the matter stood just the

same as if the Yukon company had made that contract

with the McGuires? A. Yes, sir.

Q. Do you know whether these comtracts were filed

with the collector down there?

(Objected to by proctor for claimant as immaterial.)

A. Not to my knowledge.

Q. The master of the vessel here mentioiied in this li-

cense was C. H. Lewis. He was employed by the Port-

land and Alaska Trading and Transportation Company?

A. Yes, sir.
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Q. At the time this license was obtained he wais iu

their employ? A. Yes, sir.

C^. The vessel was in their possession at that time?

A. As I stated yesterday, to a certain extent the ves-

sel is always in the possession oif the Yukon Transponta-

tion Company since that (company has been foirmed, and

was so recorded on the books and never was recorded ainy

place else.

Q. But the Portland and Alaska Trading and Trans-

portation Company had coiutrol of the vessel?

A. Yes, sir.

Q. They did have control? A. Yes, sir.

Q. At tlie time this license was obtained?

A. Yes, sir.

Q. They were fitting her up at that time, were they"

A. Yes, sir.

Q. At their own expense? A. Yes, sir.

Q. And tihey had employed a crew and were paying

them? A. Yes, sir.

Q. Had complete charge and control of the naviga-

tion of the vessel on the trip?

A. Yes, but they w^ere not paying all of the crew.

Q, I understand nobody was paying a portion of the

crew.

A. I do not know about a portion of the crew; I know

the Yukon Transportation Comipany was paying a por-

tion of it.

Q. A portion of the crew was paying them, I under-

stand?
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(Objec-ted to by proctor for claimant as immaterial.)

A. No, sir.

Q. You were on board of the "Eugene'' at the time

when she was at Oomox and Avhen she put out of there

fur Alaska, were you? A. Yes, sir.

Q. She had be^n seized by the Oamadian officials at

that place?

(Proctor for claimant objects as immiateriail and irrel-

evamt.)

A. lb at is what I understood..

Q. She escaped from them, did she not?

A. She left; I do not know anything about her es-

caping. I had nothing to do with it whatever. I was

over on the "Bristol," amd some one told me that the

"Eugene" was going to leave; I came over and she left;

I was not at the wheel.

Q. Yo'u were on board of her when she left?

A. I was on board when she left. I was on the "Bris-

tol" when I heard she was going to leave.

Q. Did you see the Canadian official aboard of her?

A. Yes, I was on board of her.

Q. Had he tacked up a notice? A. No, sir.

Q. Had he served any notice there?

(Proictor for claimant objects as immiaterial and irrel-

evant, and desires the objection to apply to all this line

of examination.)

Q. Served no papers? A. Not on me.

Q. You understood that he had attached her?

A, I understood that.

Q. How long after that did she put out?
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A. I don't know; about 18 or 20 hours, I should judge

—possibly more.

Q. In the absence of the officials of the Canadian gov-

ernment? A. Yes, sir.

Q. What hour of the day was that?

A. When we left?

Q. Yes, sir. A. I think about 11 o'clock.

Q. You made no objection to the MoGuires on ac-

count of their employing a vessel on this trip in the man-

ner they did, did you? A. No, sir.

Q. You considered that that was in accordance with

that contraict, did 3^0'U?

A. No, sir; they were to have a lighter vesisel to tow

her.

Q. Otherwise was that the only objection?

A. There was another objection; they were to take the

inside passage, and we strenuously objected to their do-

ing anything else.

Q. Could this vessel have made the trip if you had

taken the inside passage?

A. That I do not know, I thought so; she would have

stood a great deal better chance to have made the trip on

the inside passage. As a matter of fact we started a

week or ten days later than the agreement wiais, and I

protested at the time we started.

Q. It is your opinion that she could have made the

trip if they had taken the inside passage?

A. She miay, but it w^as very late in the season to at-

tempt to make the trip at all; I protested against leav-
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ing so late in the seas^cm by telegram from Port Angeles
to Victoria.

Q. Still you went on the voyage?

A. We went on the voyage.

(Testimony of witness closed.)

Capt. F. B. JONES i-eealled on belnalf of claimant:

(2. (By Mr. FLANDERS.) Do you know the circum-

stances under which tbese libelants bought tickets from

Mr. (jlould or the McGuires here?

A. No, I don't know anything about here in Seattle.

i}. Do you know an.y represe/ntations that were made

by any of these persons to them?

A. No, sir, I do not know of any.

Q. Did yoiu ever give the Portland and Alaska lYad-

ing and lYanspor-tation Oompiany or Davidge & Co., (^r

any of their ofllcers or agents, any authority to warrant

or represemt that the "Eugene'' would in fact an'ive at

the Yukon river or do anything more than to make the

attempt?

(Proctor for libelants objects as irrelevant and imma-

terial.)

A. No, sir, T did not give them any authority what

ever.

Q. Did any of the owners of the "Eug-ene" ever give

them such authority?

A. No, sir, never any of the owners of the "Eugene"

had any right to do that,

Cix)ss-Examination.

Q. (By Mr. HOGAN.) You say it wa» the intention,
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Mr. Jones, when this boat was let to the McG^uires tkat

they would carry pascAeugers in this manner to Alaska,

was it not? A. No, sir, it wais not.

Q. Did they not contemplate carrying piasisiengers^—

1

mean on board another vessel whlcli would tow the "En-

gene" up? •

,

A. They expected to carry passengers on the "Bris-

tol" or on some other boat.

Q. It was the intention to carr-y them on the "Bris-

tol" or some other boat having in tow the "Eugene"?

A. Well, towing ker or convoying her, oine of the two,

Q. And so far there was no breach of the contract on

the part of the M'eGuires in undertaking to transfer pas-

sengers in that manner, taking them, aboard the "Bris-

tol," having in tow the "Eugene" or convoying the "Eu-

gene"?

A. There wais no comtnact that they were to carry any-

thing on the "Eugene" at all until they got to the mouth

of the Yuldon river.

Q. But they were to take passengers on another boat

having in tow the "Eugene"? A. 8ome other boat,

Q. It was contemplated when the contract was made.

A. Yes.

Q. The very purpose of making the contract was to

bring the "Eugene'' up in that mamner and carry passen-

gers on another b^at, and transfer them at St. Michaels,

was it not?

A. Well, I suppose that was the imtemtion.

Q. And in so far as the MieGuires did that there was

no breach of the contract between them and the owners?



292 Joel P. Oeer vs.

A. JNot tiiiat 1 know of, only in reguixi to tlieir repi'e-

seutiug tiiiaL tiije ''Eugene' would sui^eiy get tlirougii;

tiia-t tliey never done, 1 don^t think, because a» far as i

know 1 heaj'd pciis»efngei-isi ask niybeli, and tiiey told tlieni

tlnat tney could not guai-ajitee to get tliem througli.

Q. That was at Portland? A. Yes, sir.

Q. You wei-e never at Seattle during that time?

A. 1 wa.s not at Seattle; 1 don't know what they don*,

here.

Q. Y^ou do not know wlnat representations were made

to the passengers here? A. No, sir.

liedirect Examination.

Q. (By Mr. FLANDEJiS.) Captain, did you not at

the time that contractwas entered into know how the "Eu-

gene" was to be taken up to St. Michaels, whether by

towboat or by passenger steamer or not, or fredght

steamer?

A. Wei J, in the first place, they siaid they would tow

her with a tug.

Q. Was that when the contract was signed or not?

A. Yes, tluit was when tlie contract was signed, and

of course afterwards I found out they calculated they

would tow her with nny kind of a steaniei' they could get.

(Testimony of witness close<l.)

It is admitted that there was filed in the office of the

collector of customs of Portland^ Oregon, in the District

of AVlll^mette, on Augmst 21, 1S97, duplicate contract

dated Atigust 7th, 1897, between the Willamette and Co-



Oaston Jacohi and Charles Ruff et al, 293

Imiibia River Towing- Oomipanj and Joel P. Geer, of the

lirst part, and the Alaska Trading- and Transportation

Conipaniy, being Olaimant's Exhibit 3 in this case.

District of Washington,
\ ss.

County of King.

I hereby certify that the foregoing record, from page

1 to page 253, both inclusive, conitains all testimony of-

fci-od bv libehnit and claimant in the foregoing entitled

cau^e ; thart said testimony was taken at the time and place

therein mentioned; that each of said witnesses were duly

sworn by mebefore testifying; thaft by agreement of proc-

tors I reduced t he testimony of said witnesises to wriiing in

sliortliand. and proctors for the libelants and claimant

stipulated and agreed that the testimony of said witness-

es as transcribed by me should be taken ais the testimony

of said witnesses, the same as if duly sigmed by them;

and I certify that the testimiony of said witnesses as

transcribed is the testimony given by said witnesses. I

rc^turn herewith the several exhibits introduced by libel-

ant (from "A" to "AE") and claimaint ("1" to "5").

Witness my hand and official seal this 27th day of No-

vember, 1897.

[Seal] A. C. BOWMAN,
U. S. Oommiissioner.
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In the District Court of the United States for the District of

Washington, Northern Division.

THE STEAMBOAT "EUGENE."

GASTON JACOB! and OHAS. RUFF,

Libelants.

JOEL G. GEER,

Claimant.

Deposition of C. H. Lewis.

It is hereby stipulated that the defpo«itions of George

Good, E. B. MeFarland, and C. H. Lewis for claimant

may be taken at Portland, Oregon, before clerk U. S. Dis-

trict Court or any U. S. Commissioner, upon the inter-

rogiatories, direct and cross, hereto attached, without

the issuance of a commission or any formalities other

than the administration of an oath, such testimony to be

rp^eived at the trial of this cause, subject to any objec-

tions as may there be made aS to relevancy, coanpete^ncy,

or miateriality. Said witness Lewis may si2:n the steno-

graphic notes of the reporter. Said testimony shall be

returned by the time set for trial, and such trial shall

not be postponed by reason of its nonreceipt. Proctors

for neither party shall be present when such testimony

is taken, and said officer shall certify to the fact of such
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absence, otherwise such depoi^itions shall not be receiv-

ed in evidence.

8TRU'DWICK & PETEiRiS, and

WILLIAM8, WOOD & LINTeiOUM,

Proctors for Claimant.

JOHN C. HOGAN,
PATTERSON & EARLY,

Proctors for Libelants.

Interrogatories to be propounded to C. H. Levi^is, wit-

ness on behalf of claimant.

1. What is your name and present occupation?

2. What experience, if any, have you had as a naviga-

tor upon the waters between the Oolumbia river and

Ynkon river.

3. Do you know the "Eug:ene"? If so, for how long?

4. Were you on the "Eugene" at the time of the ti*ans-

action in controversy? If so, state when you joined her

and in what capacity and how long you remained in that

capaicity Oru her.

5. If you were on the "Eugene" between the Columbia

river and Straits of Fuca testified tO' by Capt. Geer, de-

sicribe the weaither and how the boat acted.

t). Describe the weather from the time the "Bristol"

overtook the "Eugene" north of Oomox until she turned

back into Alert Bay, and particularly describe the weath-

er, wind, and sea the day on which she put back.

7. How did the "Eugene" behave during said trip, and

how during the last day.
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8. De&crib€ the circumstances under which you turned

back.

9. When did you first see the libelants Ruff and Ja-

cobi? Did you have any dealings with t.liem? If so, state

what they were.

11. Did you examine the "Eugene" after she had put

in Alert Bay? If so, -state her condition, and to what

causes do you attribute the same.

12. State the circumstances under which the passeu-

g-ers on the "Bristol" returned to Victoria.

13. If you know anything more about the matters in

controversy state, the same in full.

WILLIAMS, WOOD & LINTHICUM,

STEUDWICK & PETERS,

Proctors for Claimant.

Ooiss-interrogatories to be propounded to C. H. Lewis.

Cross-Int. 1. Captain, a paper in the form of a letter

signed by you hs been introduced in evidence, and is now

copied in this interrogatory, and m as follows:

"Alert Bay, Sept. 6, 1897.

Capt. Mclntyre.

Dear Sir: Yours received, and contents noted. I must

say that the steamer 'Eugene' is not in a fit condition to

proceed with the steamer 'Bristol' on her voyage north.

We will have to remain here until towed out or convoyed

by some steamer.

To Capt. Jas. Mclntyre, Master S. S. 'Bristol.'

Yours respectfully,

a H. LEWIS,
MJasfter of Str. 'Eugene.'

"
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You remember the circumstances of the giving of thiat

letter to Capt. Mclntjre, do yoru?

Int. 2. And you sent this letter at the time it is duted,

did yon?

Tut 3. That letter was sent Capt. Mclntyre with your

knowledge and consent, was it?

lut. 4. And jou recollect of signing a letter- similar

to the one of which the abov^e is a copy?

JOHN C. HOGAX, and

PATTERSON & EAF^.Y,

Proctors for Libelants.

In the District Court of the United States for the District of

Washington, Northern Division.

THE STEAMBOAT EUGENE.

GASTON JACOBI and CHAS. RUFF,

Libelants, )

JOEL P. GEER,

Olaimant. /

Pursuant to the annexed stipulation, appointing me,

E. D. McKee,, clerk of the District Coiurt of the United

States for tlie District of Oregon, a coinmisisiioner to take

the depositions of C. H. Lewis, PI B. McFapland, and

George Good, witneisseis on behalf of the claimant in the

above-entitled cause, in answer to the interrogatories and

cross-interrogatories thereto annexed, I proceeded to take

the depositions of said witnesses at my office in the city
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of Portland, Oregon j said witu'ess C H. Lewis appearing

before nie and testifying on Monday, November 22, 1897;

and said witnesses E. B. MfFarland and George Good ap-

pearing before u)e and tesitifying on Ttieisday, November

23, 1897; and said witnesses, having been by me first duly

cautioned and sworn to sx>^aik the trnth, the whole truth,

and nothing but the trutJi, testified a« follows:

C. H. LEWIS, a witness on behalf of the claimant, be-

ing first duly sworn, testified as follows.

Direct Interrogatories.

1. What is your name and present occupiation?

A. C. H. Lewis, chief officer of the steamship "Or-

egon."

2. What experience, if any, have you bad as a navi-

gator upon the waters between the 0>liiniibia an<l Yukon

river?

A. My experience between the Oolnnibia river and the

Yukon river—I have had experience on the waters of the

Columbia river in the Alaskan waters;, an experience of

five years as mate and master. And I have been several

trips to the Yukon river on sailing vessels.

3. Do y(u know the "Engene"? If so, for how long?

A. I know the "Eugene" by seeing her on the river, as

a rivei* boat here, and my experience on lier going from

here t(» I'liget Sound, and from Puget Sonnd to Alert

Bay. I have known her for about three months.

1. Were you (m the "Eugene" at the time of the trans-

action in controversy? If so, state when you joined her
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and in what capacity, and how long you remained in that

capacity on her.

A. Yesi, sir. I joined the ^T^ugene" on the 20th of

August, 1S97. Went from here to Puget Sound on her.

I joined her as master of her—captain; remained on her

as captain up to the llth of Sepitember, or 12th; I am not

certain of dates I think it was the llth.

5. If you were on the "Eugene" between tlie Coluimbia

river and Straits of Fuca testified to by Captain Geer, de-

scribe the weather, and how the boat acted.

A. The weather we had from the Columbiia river to

Puget sound was common, ordinary weather, strong

no'rthwest wind, whicli we generally have at that time

of the year; and the boat aicted in thiat weather very well

for a river boat. We went through all right.

0. Describe the weather from the time the "Bristol"

overtook the "Eugene" north of Oomox until she turned

back into Alei"t Bay, and particularly describe the weath-

er, wind, ami sea the day on which isihe put back.

A. The morning of the day the "Bristol" picked us

up, at tlie northwest end of Vancouver's Islaiud, abreast

of Fort TJupert, the weather was fine, but looking threat-

ening and glas^ falling. It kept fine till eleven o'clock

A. M., when it commenced to inicrease from the south-

east, and by two P. M. was blowing a stro^ng gale^—was

short, choppy sea running. That was the morning he

picked \m up. At noon on the same day, when we turn-

ed back, it wais blowing a strong gale from the southeast,

and the ship wa's showing signs of breaking up, and the

crew protested to going further, and desired to be turn-
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ed back with the ship. I hailed th-e steamship "Bristol,"

and signalii^d her to tui'n back to a port of safety, for

th<? siliip was breaking up. He tiLrn,e<d baick at two P. M.

and proceeded for Alert Bay. It blew a strong gale all

night, and the ship received damage during the g'ale,

\^'hich made her unseaworthy and not fit to proceed any

further north, ^^e arrived in Alert Bay on the follow

ing- morning, I forget the exact momingor exact date.

But when Ave a.rrived there, there was a survey held on

the ship, on the steamer "E.ugeaie," by four me-ni—^two sea

captains and two ship's carpenters. They j)ironK>unced

the ship damag'ed a/nd unseaworthy, and not fit to proceed

fui'tber north.

7. How did the "Eugene" behave during .said trip, and

how durinig the last vlay?

A. The "Eugene" behaved veiw well for a river boat

at sea. On the rrip after we turned back to Alert Bay.

when ^e held a survey on her, and these }>eO]>lo surveyed

her and pronounced her unseaworthy, she behaved av

well as any river boat could in such a giale of wind. She

was out of her eleiuent. She got in a gale of mnd at

sea, and behaved as well as any boat of her class could.

8. Des/cribe the circumstances under w^hich you turn-

ed hack.

A. V.'c foui-tl the ship was breaking up, and turned

back in orth^r to s-ave her and the life of the i>eople on

board.

9. When did ynu first see the libelants Ruff and Ja-

cobi?

A. 1 don't know either one of the gentlemen. I nev-
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er met them, to my kBOwled'ge, any more than any other

passengeris on the ship.

10. Did you have any dealinigis with them? If »o,

state what they were.

A. I never had any dealings with tliem of any kind;

would not know them if I saw them.

11. Did you examine the "Eugene" after she had put

into Alert Bay? Is so, state her condition, and to what

causes do you attribute the same.

A. Well, we held a survey on the steamer after we ar-

rived in Alert Bay, by four men^—twO' sea captains and

two ship's carpenters; found seveiial of her timbers brok-

en on the port and starboard side, and several broken on

the bow; found the oakum out of her seams; and she was

makang- water freely. After they held a survey on her,

tliey pronounced her unseawoi-tihy and not fit to proceed

any further north. I attribute the same to the rough

usage she received at sea, in tow of the "Bristol"—the

force of tlie wind and sea.

12. State the circumstances unler which the passengers

on the "Bristol" returned to Victoria.

A. Well, as far as I know the circumstances of their

return to Victoria was that the "Eugene" was not able to

proceed further north, and they had to turn back. They

were all satisfied, to a man, to turn back.

13. If you know anything more about the matters in

controversy, state the same in full.

A. Well, I don't know any more about it, only that I

have a log of the ship from the time we left Portland,

Orego.n, till we arrived in Puget somnd; from thence to
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Oomox, from Comox to Alert Bay, to sea and return—de-

scribing- the full particulars of the trip. If you wisii to

havie the lo'g—it is a copy of the log I kept o-n the ship

—

if you wish to have that copy for reference, you can have

it.

Cross-Interrogatories.

1. Captain^ a paper in the form of a letter signed by

yooi has been introduced in evidence, and it now copied

in this interrogatory, and is as follows:

"Alert Bay, Sep. 6, 1897.

Oapt. Mclntire.

Dear Sir: Yours received, and contents noted. I must

say that the steamer 'Eugene' is not in a fit condition to

proceed with the steamer 'Bristol' on her voyage north.

We will have to remain here until towed out or convoyed

by soime steamer.

To Capt. Jas. Mclntyre.

Yours respectfully,

C. H. LEWIS,

Master of Str. Eugene."

You remember the circumstance of the giving of that

letter to Oapt. Mclntyre, do you? A. I do.

2. And you sent this letter at the time it is dated, did

you? A. Yes.

3. That letter was isent Capt. Mielntyre with your

knowledge and consent, was it?

A. Yes. It was sent to him in answer to a note I re-

ceived from him. He sent me a note telling me that his



Oaston Jacobi and Charles Ruff et al. 303

sJiip was going to proceed to sea at ten o'clock the follow-

ing morning, and wanted to know if 1 was ready to pro-

ceed on the voyage with it; and I wrote Mna that note tell-

ing him that 1 wsa not, and stating the condition of the

ship.

4. And you recollect of signing a letter similar to the

one of which the above is a copy? A. Yes.

United States of America,
)
( ss.

District of Oregon. \

I, E. D. McKee,clerk of the United States District Court

for the District of Oregon, herefby certify that unde and in

pursuance (jf the sitipulation hereto annexed, the wit-

uiess C. H. Lewis, on behalf of claimant, appeared before

me on November 22, 1897, and the witnesses E. B. Mc-

Farland and George Good appeared before me on No-

vember 23, 1897, and were examined upon the written in-

terrogatories and cross-interrogatories attached to such

stipulation; said witnesses being examined in the pres-

ence of myself and the reporter alone, proctors for neith-

er part^' or other persons being present. And said wit-

nesses severally made the answers to isaid several inter-

rogatories and crosisi-interrogatorieis hereinbefore set

fortli. Said answers were taken down in shorthand, and

thereafter extended by the reporter; and said testimony

when extended, was read over and signed by the wit-

nesses E. B. McParland and George Good, their several

signatures appearing at the close of said respective dep-

ositioms; the signature of said G. H. Lewis to his own
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depoisition after extension being waived by the respective

parties, according to said deposition.

In witness whereof, 1 have hereunto set my hand and

affixed the seal of said court at Poi-tland, Oregon, this

24th day of November, 1897.

[iSeal U. S. District Cburt] E. D. McKEE,

Clerk United States District Court for the District of Ore-

gon.

[Endorsed]: Depositions of C. H. Lewis, E. B. McFar-

land, and (ieo. Good. Published and tiled Nov. 29, 1897.

In the United States District Count. R. M. Hopkins,

Clerk. By A. N. Moore, Depuity.

November 30, 1887.

General Order Book, D. C, vol. 3, page 433.

GASTON JAOOBI,

vs. V 1128.

STMB. "EUGENE," etc.

ninute Order.

Now, on this day, this cause conning on for final hearing,

the Court, after liearing argument of resi>ective counsel,

takes said matter under advisement.
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In the District Court of the United States, for the District

of Washington, Northern Division.

GASTON JACOB I and CHARLES
RUFF,

Libelants,

vs.

THE STEAMSHIP "EUGENE,

Respondent.

Order of Default.

The marshal having returned, on the monition

isisued in the above-entitled aiction, that he had attached

the said vessel, her tackle, apparel, and furniture, and had

given due notice to all persous claiming ^the same that

the said court would on the 7th day of Oct., 1897, popoceed

to trial and condemnation of s^id vessel, her tackle amd

furniture, and the time within, wihlch ajpipeairtamice might

be made or claim's interpoised herein having long since

expired, and no persons apeairing herein, except Joel P.

Geer, claimant, and the intervenors, Fred M. Lyons, Wal-

ter M. Cary, and Edward J. Knight, and C. Hennigar,

therefore on motion of libelant's piroctor, it m ordered that

the defaults of all persons be and the same is hereby en-
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tered with tlK^ exception only of the above najned claim-

ant and intervenors.

Dated this 7th day of Dec, 1897.

C. H. HANFORD,

Judge.

Reed, copy hereof this Dec. 6, 1897.

STRTJDWICK & PETERS,

Attys. for niiaimaiit Joel P. Geer.

[Endorsed]: Order of Default. FWed Dec. 7, 1897. In

the U. S. District Court. R. M. H^opkins, Olerk. By H.

M. Walthew, Deputy

In the District Court of the United States for the District

of Washington, Northern Division.

GASTON JACOB! and CHARLES
RUFF,

libe'lanfts,

vs.

THE STEAMSHIP "EUGENE,

Respondent.

JOEL P. GEER,

Oaimiant,

And FRED N. LYONS, WALTER M.

CARY, and EDWARD J. KNIGHT,

Initervenons.

Final Decree.

The monition and atta.chinenit iisvsiued in the aibove-enti-

tled cause having been heretofore duly returned, and the
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default of all personis except the above-niamed claiimant

anid intervenors having been duly entered herein, and this

cause coming on regularly to be heard upon the pleadings

and proofs of the respective parties herein, and argued

by the proctors of the respective pairties, and after due

deliberation being had in the premises, the Court finds

That all of the material allegations of the libel aire true,

and that the libelants are entitled to recover herein, and

the Clourt having aissessed the amount of said libelaints'

recovery at the sum of eight hundred dollars (fSOO.OO) for

each of the libelants, and it appearing to the Oourt that

the said steamer "Eugene" is liable in specie for the

payment of said amount to each of the libelants, therefore,

on motion of proctor for libelants,

It is hereby ordered, sentenced, and decreed that the

said steamiship "Eugene," her tackle, apparel, and furni-

ture, be, and the same hereby are, condemned for the pay-

ment of the aforesaid amounts, to-wit, for the payment of

the sum of eight hundred dollars to the libelant Gaston

Jacobi, and for the further sum of eight hundi^d dollars

to the libelant Charles Ruff, together with the costs and

disbursements of this action, taxed at the sum of

dollars.

And a stipulation having (been duly entered into and

filed in this cause by the respective parties, wherein it is

stipulated and agreed that the intervenors Fred M. Lyons,

Walter M. Cary, and Edward .f. Knight shall abide th**

result of the trial of the issiue® between libela*nts and

claimant herein, and shall be entitled to the same recov-
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ery upon tlieir intervening libels lien^in ais niigM be re-

{•ovea-ed l>y tiie pi-lncipiai libeLants Jacobi and Kuff, there-

fore, in accordance with said stipulaition^ and on motion

of the proctor of said intervening Ubeilants,

It is ordered, sentenced, and decreed thait the said in-

tervenor Fred M. Lyons do hajve and recover herein the

sum of eight hundred dollars ($800.00), aind that the said

interv^enor Walter M. Cai^ do have and recover hetrein a

like sum of eight -hiundred dollai's, a;nd that the intervenor

Edward J. Knig^ht do have and recover herein a like sum

of eight hundred dollars (|800.00), together with their

costs and disbursements herein, taxed at the sum of

dollars, and that the said steamship "Eugene," hei-

tackle, apparel, and furniture, be, anjd the saone h^ireby

are, condemned to the payment of the said sumjs.

And it is further ordei'ed that the claim of the inter

vening libelant C. Hennigar be reserved for such judg-

ment or ordei-s as the (Amrt deems just, upon sueh further

hearing as may be had upon the issues therelLn.

And it is further ordered, adjudged, and decreed that

the said steamship "Eugene," her taiekle, apparel, and

furniture, be, by the marsihal of this district, exposed for

sale and sold at public vendue, to the highest and best

bidder for casih, after' due notice as provided by law and

the rules and practice of this court, and tliat the said

marshal pay the proceeds arising from such siaJe, after

deducting the costs and expenses thereof, into the regis-

ti7 of this court, tlier<' to await the further order of the

Court in the premises as to the distribution of the same.
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And to thait enid it is ordered and decreed thaft the clerk

of this court issue a decree of venditioni expo'nais to tlie

said marislial, returnable as required bv the rules and

practice of this court, and that the said nirashal execute

thie same anid make return thereof with all convenient

speed.

Dated Dec. 7th, 1897.

(Cllaimiant Joel P. Geer excepts, and his exception is al-

owed.)

C. H. HANTORlD, Judge.

Service of a copy hereof received this Dec. 6, 1897.

SiTRUDWICK & PETEIRS,

Attys. for Joel P. Geer, Olaimanlt.

[Endorsed]: Judgment and Decree. Filed Dec. 7, 1897.

In tihe United States District Court. R. M. Hoipkinis,

Clerk. By H. M. Walthew, Deputy.
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In the District Court of the U^iited States for the District of

Waahingto7i, Northern Division.

IN ADMIRALTY.

THE STEAMBOAT "EIJOENE," Her

Tackle, Apparel, and Furniture,

GASTON JAOOBI and CHARLES
RUFF,

Libelants and Respondents.

JOEL P. GEER,

Claimant and Appellant.

FRED M. LYONS, WALTER M.

OARY, and EDWARD J. KNIGHT,

Named in said Final Decree as Inter-

venors.

1

Petition for Appeal, and Assignment of Errors.

Joel P. Geer, claimant herein, hereby appeals (and files

his asisignment of errors) from the decree entered in the

aboive-entitled court in the above-entitled cause on De-

cember 7th, 1897, and from the whole thereof, to the

next rejrnlar term of the United States Circuit Court of

Appeals for the Ninth Circuit; and resi>ectfully shows to

the Court and alleges as follows:

That on the 18th day of September, 1897, or there-

abouts, the libelants Gastom Jaco^bi and Charles Ruff fil-

ed their joint and several libel in the above-entitled
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court in the abotve-eutitled cause, wherein they alleged

substautiiilly as follows:

That the steamboat "Eugene" was, at the time of the

liling of said libel, lying in port in the city of Seattle,

AV^ashington, bound on a voyage, via the port of St. Mi-

chaels, Territory of Alaiska, to Dawson City, Northwest

Territoiy, Dominion of Canada; and that at the times

mentioned in said libel the steamship "Eugene" was

owned and operated by the Portland and Alaska Trad-

ing and Transportation Company, a corporation organ-

ized under the la ws of the State of Oregon, and that duT-

ing siaid time said company wais the owner of and engag-

ed in running and operating a certain other steamiship

named the "Bristol," plyin'g between Seattle, Washing-

ton, and St. Michaels, Alaska; that during all of said

times one E. B. McParland was the general mamager,

and one F. C Da'^adge & Co. wais the agent of said steam-

ship "Eugene" and "Bristol," and of said Portland and

Alaska Trading, and Transportation Company, and as

such were authorized and empowered, on behalf of said

steamship "Eugene" and of said company, to enter into

any and all contracts fo^r the transpoirtation or convey-

-ance of pasisengers, baggage, or freigiht from Seattle,

Washington, to Dawson City, via said port of St. Mi-

chaels; and that on or about the 19th day of August,

1807, by and through said E. B. McFarland and said F.

C. Davidgie & Co., the libelant Gaiston Jacobi engaged

pa:ssage for himself, to be conveyed with three-fourths

of a ton of baggage from Seattle, Washinigton, to Daw-

son City, and purchased of said mainaiger and agents
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aforesaid two tickets for said passage, one of said tickets

being- for the conversance of himself and baggage by said

steamship "Bristol" from Seattle, Waishington, to said

port of St. Michaels, Alaska, and the other of said tick-

ets being for the conveyance of himself and baggage

from said port of St. Michaels, Alaiska, to said Dawson

City Northwest Territory, ol the last named of whicli

said tickets the following wais a copy:

"No. 6. Portland and Alaska Trading and Transporta-

tion Ooimpany.

Good for one pasisage from St. Michaels, Alaska, to

Dawson City, N. W. T., via S. S. 'Eugene.' Name, Gas-

ton Jacobi.

(Signed) E. B. McFARLAND, General Manager."

For which said libelant paid for the first of said tick-

ets—from Seattle to St. Michaels—the sum of one hun-

dred dollars, and for said second named ticket from St.

Michaels to Dawson City the sum Oif two hundred dol-

lars, and that libelant expended in the purchase of bag-

gage, consisting of a miner's outfit, the isum of |200.00,

and that at the time of the purchase of said tickets, the

said steamshiip "Eugene" and said respondent company

caused it to be advertised publicly, and undertook and

agreed with libelant tliat said steamsihip "Eugene"

would sail from the port of St. Michaels for said Dawson

City, on the 24th day of August, 1897, or thereabouts,

and would carry libelant over said route; and that said

steamsihip "Eugene" wbotlly failed and neglected to keep

said contract, although libelant was at all times ready
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and willing to comply with said con'tract, and did com-

ply the're^^•itll, and tbat fcy reason of the failure of said

steamship "Eugene" to comply with said agTeement li-

belant lost the amount paid by him for isaid tickets and

said outfit, and was subjected to further delay to his

damage in the sum of |1,000.00.

And the claim of the said libelant Charles Huff was

substantially ais the one just afocpesaid, save that it al-

leged that the purchase of the ticket was on August lOtli,

1897.

To said libel claimiant Joel P, Geer excepted, in so far

as the same somght to establiish a lien upom said steam-

ship "Eugene,'' which said exceptions were allowed by

the Court, with leave granted libelants to amend; and

on the 22d day of October, 1897, or thereaibouts, said li-

belants filed an amended libel, which substantially al-

leges ais follows:

That the "Eugene" was in the waters of Puget sound

at the time of the filing of said amended libel, and at all

times therein mentione^d was owned and operated by the

Portland and Alaska Trading and Transpoirtation Com-

pany, which wais engaged in the carriage of passengers,

baggage, and fre<ight between Seattle, Washington, and

DarvN^son City, N. W. T. ; and during said times one E. B.

McParland was the general manager and one C. W.

Gould was the agent of said steamsbip "Eugene," and

said company duly authorized and empowered to enter

into any and all contraicts on behaif of said steamship

"Eugene" and of said company for the transportation of

passengers, baggage, and freight from Seattle, Washimg-
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ton, to Dawson City, N. W. T., and that during all of said

times said Portland and Alaska Trading and Transporta-

tion Oompany operated a certain other steamship known

as the "Bristol" in connection with its said business ais a

common carrier between the points aforesaid; and that

on or about the 11th day of August, 1897, the said steam-

ship "Eugene," tlvrough her owners, manager, and agent,

caused it to be publicly and extensively advertised that

the said steamship "Eugene," in tow of the said steam-

ship "Bristol," would leave Seattle, ^A^asihington, on or

about the 23d day of August, 1897, for D'awson City,

N. W. T., and would transport and carry passeng.'ers,

baggage, and freight, up to a certain number and limit,

and would reach said Dawson City not later than Sep-

tember loth, 1897, .:\nd that relying on the faith of said

advertisement, and believing the representations there-

in to be true, said libelant Gaston Jacobi, on or about the

19th day of August, 1897, entered into .a contract with

said steamship "Eugene," wherein and whe^reby the said

steamisihip "Eugene'' undertook, pronMsed, and agreed to

carry said libelant from said city of Seattle, Washing-

ton, to Dawson City, N. W. T., via St. Michaels, Alaslia,

and would leave Seattle, Washington, on said voyage on

the 24th day of Auguist, 1897, and would i^ach Dawson

City not later thn ti Septem'ber loth, 1897; and that it was

agreed that said "Eugene" would leave Seattle on sai<l

voyage in tow of said steamship "Bristol," and would be

towed by said steamship "Bristol" from Seattle to siiid

port of St. Michaels, from which place said steamship

"Eugene" would proceed on said voyage alonte up the
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Yukon river to said Dawson City, and would reaeli there

ou Septeiuber 15th, and that in consideration of said

Ijroniise and agrtenients libelant engaged passage on said

steamship from Seattle, Washington, to said Dawson

<Jity, and paid therefor the passage money, amounting

to the sum of |300.00, for the conveyance of himself and

1,500 pounds of baggage, and received tickets for said

passage; that libelant performed all the terms and con-

ditions of said contract, and that on or about tlie 24t]i

day of August, 1897, said steamiship "Eugene" entered

upon the performance of said contract, and left said <?ity

of Seattle in tow of said steamship "Bristol," and under-

took to carry libeliant and other pasisengers over the whole

of said voyage, and proceeded on the high seais for a dis-

tance of upwards of six hundred or seven liuiudred miles,

up to the coast of Alaska, when said steamsihip "Eugene"

abandoned said voyage and refused to proceed further

thereon, and libelant was landed at the city of Victoria

B. C., and that said steamship "Eugene" wholly failed

and neglected to keep said contract on her part, and tliat

libelant, on the faith of said representations and agree-

ments, purchased an outfit ait an expense of |200.00,

which was rendered valueless, and that he lost a largv

amount of time, all to his damage in the sum of |1,000.-

00; and the claim of said libelant Charles Kiuff was to the

same effect, and he claimed the same damages.

That thereafter, and on the day of November, 1897,

Joel P. Greer, claimant of said steamship "Eugene," filed

an aniswer to said amended libel, and substantially al-

leged as follows:
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He denied tbat said steamsMp "Eugene" at the times

mentioned in said libel was owned by said Portland and

Alaska Trading and Transportation Oonipany, or that

it wa,s operated biy said company in any manner save aip

set up in said answer; he denied that any or all of th^ per-

sons named in said libel were authorized to enter into

any oonitraict, on behalf of said steamsliip "Eugen*^" 'U'

of said company, for the transpoa'tation oT passengers,

baiggage, or freight from said city of Seattle, Wasliing-

ton, to said Dawson City, N. W. T.; and denied that any

advertisements were made by said "Eugene," its mana-

ger or aigents, to tOie effect that said steamship "Etigene,'

in tow of steamishiip "Bristol," would learve Seattle AA^as-h-

inigton, for Dawson City, N. W. T., on 23d day of Augnst,

1<S97, as allec^d in said amended libel; and denied that

on or about the 19th day of Augusit 1897, or at any time,

the libelant Gaston Jacobi made or entered in to a con-

tract with said steamship "Eugene," wherein or where-

by said steamship "Eugene" promisierl, undertoolv, or

agreed to carry libelant from said city of Seattle, Wash-

, ington, to said Dawsion City, N. W. T., via the port of Si.

Michaels, or that it was agreed that said vessel would

leave Seattle, Washingtoii, on the 24th day of August,

1897, or art any other date or time, or that she would

reach siaid Dawson City not later than Septjember 15th,

1897; or tlliat said steamiship "Eugene" would leave said

city of Seattle, Wasliington, in tow of siaid stieain-

ship "Bristol," or would be towed by the said

"Bristol" from Seattle to said port of St. Mi-

chaels, Alaska, or that she agreed to continue said voy-
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ag^ up the Yukon river to Dawson City, or that she

would reach there on September 15th, as aforesaid, or

that in consideration of said alleged promises or anj

promises libelant engaged passage on said steamship

"Eugene" from Seattle, Washington, to said Dawson

"(Ity, or paid therefor passage money amounting to |300.-

Off, or any .sum whatever, for the conveyance of himself

his baggage, or freight, or that he received tickets there-

for, or tlmt he ever engaged passage on said steamship

"Eugene" from Seattle, Washington, to Dawson City, N.

W. T., at all ; and claimant in said answer furthei' denied

theire was any comtira^ct whatever ais in saiid libel alleged,

<jv that on or about August 24, 1897, or at any other time,

said "Eugene" entered up(m ihe performance of said al-

leged contract, or that she left Seattle in tow of said

steamship "Bristol," or that she undertook to carry li-

belant or otliei' passengers over the whole of said voy-

age, or any part thereof, or proceeded upon said al-

leged voyage for the distance of upwards of six hundred

(tr seven hundred miles, or any distance, up to the coast

of Alaska, or that she abandoned said voyage or refused

to proceed furtlier thereon, or that any such alleged con-

tract existed between said steamship "Eugene" and li-

belant, or that she failed or neglected to keep the same.

And clainiiant further denied that on the faith of said

alleged representations or agreements libelant under-

went any expense in the procuring of an outfit, or that

he was entitled to recover for any alleged expenses or for

any loss of time, by reason of said alleged breach, for the
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reason tliat the same were too remote and speculative,

amd furnish no basis for a recovery.

And further answering the libel of said Gaston Ja-

cc^bi claimiant allegted:

That prioir to tke 31st day of July, 1897, Francis B.

Jones and Joel P. Geer, being- part owners of the S)team-

ship "Eugene,'' then belonging to the port of Portland,

State and District of Oregon, entered into a contract and

agreemient with the Portlanl and Alaska Trading and

Transportation Company, in words as follows, to-wit:

This agreement, made this 31st day of July, 1897, by

and between Francis B. Jones and Joel P. Geer, of the

city of Portland, Multnomali Co., Ortegon, and the Port-

land and Alaska Trading and Transportation Company

of the siaime place, witnesseth:

That whereas, the said Francis B. Jones and Joel P.

Geer are desirous of placing the steamer "Eugene," now

plying as a pas.sengei' boat upon the Willamette river,

upon the Yukon river, in the territory of Alaska and the

Northwest Territory of Great Britain, adjoining thereto,

for the purpose of running the said boat upon the said

river;

And whereas, the Portland and Alaska Trading and

Transportation Company are desirous of using the said

boat for the purpose of transporting freight up the Yu-

kon river to Circle Oty or Dawson;

Now, therefore, in consideration of the premises, and

tlie further consideration of one dollar in hand paid the

said Francis B. Jones and Joel P. Geer, have, and do here

by agree to and with the said Portland and Alaska Trad-
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in«j; and Tra.uspoi'tatioii Conipany to turn over the pos-

session of the said steamer "Eugeae" to the said Port-

land and Alaska Trading and Transportation Company

for the purposes aforesaid, of taking the same to and

up the Yukon river to such point of the same as the said

Poiitiamd and Alaska Trading and Transportation Com-

pany may desire, and w^hen the said steamer "Eugene''

has arrived at the terminal point decided upon by th^e

Pocrtland aind Alaska Trading and Transpoirtation Co-,

upion the river Yukon and hath discharged hercaorgo with

in a reasonable time and under existing couditioins, thie

said Portland and Alaska Trading and Transportation

Company shall turn over the said steamer to the Willam-

ette and Columbia River Towing Coimpany and Joe] P.

Geer, and to there enter a joint traffic interchange be-

tween PoTitland, Oregon, anid Dawison City, Alaska, for

ensuing year, on a basis of 40 per cent to the steamer

"Eugene" and 60 per cent to the Portland and Alaska

Trading and Transpoirtation Company of through rates,

details of which to be entered into before sailing from

Portland, without charge, cost, or expense to them. Biat

it is expressly understood that the said Poirtland and

Alaska Trading and Transportation Company do not

hereby agree to transfer said steamer safely to the said

Y^ubon, but only to make the endeavor so to do, using

all proper precaution and care in said effort. But if th^

said steamer "Eugene" shall fail to reach the Y^ukon riv-

er or said point of destination by reason of any infirmity

in the character of the steamer, but without negligence

upon the part of the agents of the said Portland and
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Alaska Trading and Transportation Company, the latter

shall not be responsible in any way for the loss of the

said steamer or its failure to arrive at the proposed ter-

minal destination.

And the said Portland and Alaska Trading and Trans-

portation Company in consideration of the premises, and

that the said Francis B. Jones and Joel P. Geer have

put the said steamer "Eugene" into their possession for

the aforesaid purposes, hath and do hereby agree to put

the said boat at their own proper cost, charge, and ex-

penise into such condition as will render it, as far as

practicable, seaworthy and safe to proceed upon the high

seas to the said Yukon river. The said repairs and re-

newals necessary to be made to and upon the said

steamer "Eugene" to be done at once, and to be satis-

factory to the said Francis B. Jones and Joel P. Geer

before the said steamer leaves thee ity of Portland.

In testimony whereof, the said Francis B. Jones and

Joel P. Geer, and the Portland and Alaska Trading and

Transportation Company, by its president, have hereun-

to set their hands and seals, and the seal of the said com-

pany.

F. B. JONES.

JOEL P. GEEK,

n. P. M'cGUIKE, For the Portland and Alaska Trading

and Transportation Co.

That thereafter, and on the 7th day of August, 1897,

the Willamette and Columbia River Towing Company

and said Joel P. Geer, the then owner of said steamship
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"Eugene," then lying in tlie port of Portland, Oregon,

and Portland and Alaska Trading and Transportation

Company, entered into a contract relative to said steam-

ship "Eugene," in words as follows, to-wit:

This agreement, made this 7th day of August, 1897, by

and between Willamette and Columbia River Towing

Company, a corporation, and Joel P. Geer, of the city of

Portland, Oregon, and the Portland and Alastea Trading

and Transportatiooi Companyof the sam-e place, witness-

eth:

That w'bereais, tihe said Willamette and Columbia Riv-

er Towing Company and Joel P. Geer are desirous of

placing the steamer "Eugene," now plying as a passen-

ger boat upon the Willamette river, upon the Yukon

river, in the Territory of Alaska, and the Northwest

Territory of Great Britain, adjoining there to, for the

purpose of running the said boat upon the said river;

And whereas, the Portland and Alaska Trading and

Transportation Company are desirous of using the said

boat for the purpose of transporting freight up the Yu-

kon river to Circle City or Dawson City, Northwest Terri-

tory:

Now, therefore, in consideration of the premises, and

of the repairs, improvements, and money expended by

the Portland and Alaska, Trading and Tramsportation

Company upo'n said steamer "Eugene" in preparing the

said steamer fo rthe sea voyage from Portland to St.

Michaels, Alaska, and the further consideration of one

dollar in hiand paid, the said Willamette and Columbia

River Towing Company and Joel P. Geer, have, and do
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hereby agree to and with the said Portland and Alaska

Trading and Transportation Company to turn over, and

do liere^by, turn over, the possession of the said steamer

''Eugene" to the said Portland and Alaska Trading and

Transportation Company for the purposes aforesaid, of

taking the same to and up the Yukon river to such point

of the same as the said Portland and Alaska Trading and

lYamsportatiou Company may desire, and when the said

steamer "Eugene" has arrived at the terminal point de-

cided upon by the said Portland and Alaska Trading and

Transportation Company, upon saiid river Yukon, and

iiath disc'harged her cargo, the said Portland and Alaska

Trading and Transportation Company shall turn o^^er to

the said Willamette and Columbia Piver Towing Com-

pany and Joel P. Geer, without expense to them so fiv

as transporting said steamer "Eugene" to said Dawson

City, Alaska. But it is expressly undei^tood that tli£

said Portland and Alaska Trading and Transpf)rtation

Company do not hereby agree to transfer said steamer

>^afely to the said Yukon, but only to make the endeavor

so to do, using all proper precaution and care in said

effort. But if the said steamer "Eugene" shall fail to

reach the Yukon river or said point of destination by

reason of any infirmity in the character of the steamer,

but without negligence upon the part of the agents of

tine siaid Portland and Alaska Trading and Trans-

port;ation (\)nipany, the latter shall not be respon-

sible in any way for the loss of the said steamer or its

failure to arrive at the proposed terminal destination.

And the said Portland and Alaska Trading and Trans-
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portation Company, in coniSideration of the premises, and

that the said Willamette and Columbia River Towing

Company and Joel P. Geer have put the said steamer

"Eugene" into their possestsiom for the aforesaid

purposes, hath and do hereby agree to put the said boat,

at their own proper cost, charge, and expense, into such

condition as will render it, as far as practicable, sea-

worthy and safe to proceed uponi the high seas to the

said Yukon river. In consideration of the money ex-

pended by the said Portland and Alaska Trading and

Transj)ortation Company in the preparation repairing,

and improvement of the said steamer "Eugene" at the

city of Portland, Oregon, so ais to make he • <ea\v -rtby,

tlie Willamette and Columbia River Towing Company

and Joel P. Geer here^by enter into an agreement with

and hereby bind themselves to give the passengers and

freight offered them by the said Portland and Alaska

Trading and Transportation Com'pany at St. Michaels,

or any other point agreed upon by them at or near the

mouth of the said Yukon river, the preference of all

other passengers and freight, and hereby enter into a

joint traffic agreement for the term of one year from the

time said steamer "Eugene" reaches Dawson City, with

tlie Portland and Alaska Trading and Transportation

Company, for the interchange of passengers and freight

between Portland, Oregon, and Dawson City, Northwest

Territory, and other points upon the Yukon river reach-

ed by said steamer "Eugene," upon the basisi of forty

(40) per cent of the grosis receipts received from all in-

terchangeable passengers and freight to Willamette and
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Colunibia IJiiver Towiug Oo. and Joel P. Geer, and sixty

(()()) per cent of said gross receipts to tlie Portland and

Alaska Trading and Transportation Oompany. The feed-

ing and revenue derived from the passengers and the ex-

pense of providing for them upon said steamer "Eugene"

is not to be included herein.

In testimony whereof, the said Willamette and Colum-

bia Kiver Towing Company and Joel P. (xeer, and the

Portland and Alaska Trading and Transportation Com-

pany, by its President, have hereTrnto set their hands

and seals, and the s-eal of the said company.

WILLAMETTE & COLUMBIA R. T. CO. [Seal]

By F. B. JONES, FSeal]

President.

In the presence of:

Alex Sweek.

E. B. McF'arland.

WILLAMETTE & COLUMBIA RIVER TO'\^

-

TNCt COMPANY.
[Seal of !'ortla„d and Alaska Bv JOEL P. CrEER. [Seia.l]

Trading and Transporta-

tion Company.] r^ g^ JONES, Secretary.

PORrrLAND & ALASKA TRADING AND TRANS-

PORTATION COMPANY.
[Seal of Willamette and Co- gy y^ . W. M,cGUIRE, SeC
lumbia River Towing Co.]

'

That in pursuamce of said contracts, and in conformity

therewith, said owners of said steamship "Eugene" turn-

ed the possession of lier over unto the said Portland and

Alaska leading and Transportation Company for thi"

purposes, thereof, and not otherwise, and said Portland
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ajbd Alasik'a Trading and Transportation Company pro-

ceeded to refit said steamer "Eugene" in accordance with

tlie provisions of said contracts; and claimant averred

that the said "Eugene" wais not an ocean going vessel,

but a light drauglht river steamboat, then plying upcm

the waters of the Willamette River in tbe State of

Oregon, and was well known as such both in the commu-

nity at Portland and Seattle, and that her use upon the

seas or any use as carrier of freight, passengers, or bag-

gage was never contemplated between her owners and

the said Portland and Alaska Trading and Transporta-

tion Company, and that the delivery 0)f said steamboat

"Eugene" by her said owners to said Portland and Alas-

ka Trading and Transportation Company of Portland,

Oregon, was in accordance with said contracts, and not

otherwise, and for the purpose of fitting up said vessel

and bringing the same from Portland, Oregon, to St.

Michaels, Alaska, between which said latter point and

Dawson City
,
the owners of the "Engene" and said Port-

land and Alaska leading and Transportation Company

dewired and agreed to operate said bOiat. That thereafter

and before the departure of said boat from Portland, Or-

egon, the Yukon Transportation Company, of Portland,

Oregon, a corporation organized and existing under the

laws of the State of Oregon, by purchases from said Wil-

lamette and Columbia River Towing Company and said

Joel P. Greer beicame oiwner of steamship "Eugene," and

is tlie owner thereof, and claimant was master and bailee

thereof on behalf of staid owner.

That thereafter said steamboat "Eugene," by her own
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power, proceeded from Portland to Astoria in the State

of Oregon, and from said latter point was towed by the

tugboat "Escort" to Port Angeles, in the Staite of Wash-

ington, and from said last-naaned point proceeded with

her own power to Comox, British Columbia, and at or

about said last-named point was taken in tow by the

steamship "Bristol," such towage being for the purposes
mentioned in the said eontraict of July 31st 1897
and of August 7th, 1897, not otherwise; and when said

steamboat "Eugene" had piroceeded, as aforesaid, a dis-

tance of six hundred or seven hundred miles froin

Comox, British Columbia, heavy weather wa,s en-

countered, and said steamboat "Eugene" began to strain

heavily and spring leaks, and was compelled to, and did,

return to Port Town-send in the State of Washington,

and thence proceeded to Seattle, Washington, for repairs

alt which said latter point she was lying at the time «^f

her attachm^ent at the instance of libelants, and claimant

alleged that the libelant Gaston Jacob! pmrchased from

F. C. Davidge & Co., at Seattle, Washington, passage up-

on the steamship "Bristol" from Victoria, B. C, to St.

Michaels, Alaska, then operated by F. C. Davidge & Co.

under time charter, and thereafter embarked upon said

steamship "Brisltol," to getlier with his freight and bag-

gage, and at the same time purchased from the Portland

and Alaska Trading and Transportation Company a

ti(?ket from St. Michaels, Alaska, to Dawson City, N. W.

T., which this claimant is informed and believes, and

therefore so alleges, read as follows:
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No. 6. Portland and Alaska Trading and Transporta-

tion Oo.

(lO'od foi' one pasi^age from St, Micliaels to' Dawfson

City, N. W. T., via S. S. "Eugene." Name Gaston Jac-

ob!.

E. B. iMeFAIlLAND, Manager.

And claimant alleged that neither libelant Jacobi nor

his baggage or freight were ever on board the steamer

"Eugene," and that the voyag'e of said vessel contempla-

ted under said cointraict evidenced by siaid ticket was to

beg'in at St. Michaels, Alaska, and end at Dawsion City,

N. W. T. ; and that neither said libelant nor said steam-

boat "Eugene" ever arrived at St. Micliaels, and that

said contract was wholly executory.

And claimant averred that by reason of tlie fact that

the steamboat "Eugene" was not a seagoing vessel, and

was commonly and generally known as such, neither

said Portland and Alaska Trading and Tranisportation

Company nor the owners of said steamboat "Eugene,"

nor claimant, ever promised or agreed that said vessel

could in fact undergo the trip to St. Michaels, and there

pla/ce herself in readiness to proceed up the Yukon riv-

er, and from St. Michaels to Dawson City and claimiant

alleges that no absolute representations or warranty

that she would arrive at St. Michaels on or befoire Sep-

tember 15, 1897, or at any other time, were made by said

Portland and Alaska Trading and Transportation Com-

pany to libelant, but only that an attempt would be

made to biing her to said point; and claimant averred
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that said attempt was 80 inad'e, and by stress of weather

said boat was unable to proceed to St. Michaels, and was

obliged to abandon the attempt and return to Port

Townsend.

And claimant further averred that libelant, prior to

th'e institution of this suit, released said steamer "Bris-

tol" and said F. C. Davidge & Co. from his contraict with

them and said steamship for the conveyance of himself

from Victoria to St. Michaels, and that the conveyance

of libelant contemplated under said ticket on the steam-

boat "Eugene" was from St. Michaels, Alaska, to Daw-

son City, and not other^'^ise; and that neither the said li-

belant nor said steamer "Eug-ene" ev-er arrived at the

port of St. Michaels, at which said point said voyage wai5

to commence; and claimant further averred that no parr

of the passage money alleged as paid was ev(?r paid to or

received by the Yukon Transportation Company of Port-

land, Oregon, owner of the "Eugene," or this claimant as

her manager.

And the answer and separate defense of claimant to

the claim of said libelant Charles Ruff was in substance

the same as the portion of saiid answer relating to said

libel of Giaston Jacobi herein before set forth. T'o said

answer libelants Jacobi and Ruff filed a replication.

Thereafter testimony was tiaken and proofs were ad-

duced ui>on the issues this joined, and said cause was ar-

gued upon the said amended libel of said Gaston Jacobi

and Charles Ruff, and upon the answer of claimant Joel

P. Geer tihereto, and upon the testimony and proofs ad-

duced the Court, on December 7th, 1897, made and enter-
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ed its liual decree in said cause, wherein and whereby

said Court adjudged and decreed as fallows:

hi the District Court of the l/nited States for the District

of Washington, Northern Division.

GASTON JAOOBI and CHARLES 1

RUP'F,

Libelants

vs.

THE STEAMSHIP "EUGENE,"

Respondent.

lOEL P. GEER, Claimant, and

FRED M. LYONS, WALThlR M.

CARY, and EDWARD J. KNIGHT,

Interveners.

Final Decree.

The monition and attachment issued in the above-en

titled cause havimg been heretofore duly returned and

the default of all persons, except the above-named claim-

ant and intervenoi^s having been duly entered herein and

tliis cause coming regularly to be heard upon the plead-

ings and proofs of the respective parties herein, and ar-

gued by the proctors of the respective parties, and after

due deliberation being had in the premises the Court

ftndis that all of the materiial allegations of libel are true,

that the libelants are entitled to recover herein, and the

Court having assessed the amount of said libelants' re-
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covery at the sum of eight hundred dollars (|800.00) for

eai-h of the libelants, and it appearing to the Court that

the said steamer *'Engene" is liable in specie for the pay-

ment otf said amount to eaieh of the libelants, therefore,

on motion of proctor for libelants.

It is hereby ordered, sentenced, and decreed that the

said steamship "Eug-ene," her tackle, apparel, and furni-

ture, be, and the same hereby are, condemned for the

payment of the aforesaid amiounts to-wit, foT the pay-

ment of the sum of eight hundred dollars to libelant

(xasto-n Jacob! and for the further »um of eight hundred

dollars to the libelant Charles liuff, together with the

co«ts and disbursements of this action, taxed at the sum

of dollaris.

And a stipulation having been duly entered into and

filed in this cause by the respective parties, wherein it is

stipulated aud agreed that the intervenors Fred M. Ly-

ons, Walter M. Cary, and Edward J. Knight shall abide

the result of the trial of the issues between libelants and

claimant herein, and shall be entitled to the same i-ecov-

ery upon their iuteTTening libels herein as might be re-

covered by the principal libelants Jacobi and Ruff, there-

fore, in accordance with said stipulation and on motion

of the proctor of said intervening libelants

It is ordered, sentenced, and decreed that the said in-

tervenor Fi-ed M. T^yons do have and recover herein the

sum of eight hundred dollars (.fSOO.OO), and that the said

inter^enor Walter M. Cary do have and recover herein a

like sum of eight hundred dollars, and that the interve-
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iior Edward J. Knight do have and recover herein a like

sum of eight hundred dollars (|800.00), together witU

their cDsts and disbursements herein taxed at the sum

of dollars, and that the siaid steamship "Eu-

gene," her tackle, apparel, and furniture, be, and the

same hereby are, condemned to the payment of the said

sums.

And it is further ordered that the claim of the inter-

vening libelant be reserved for such judg-

ment or orders as theOourt deems jusitupon smch further

hearing as may be had upon the issues theredn.

And it is fu^rther ordered, adjudged, and decreed that

tlie said steamshij) "Eugene," her tackle, aipparel, and

furniture, be, by the marshal of this district, exposed for

sale and sold at public vendue, to the highest and

best bidder for cash, after due notice as p'rovided by law

and the rules and practice of this court, and that the said

marshal pay the proceeds arising from such sale, after

deducting the costs and expenses thereof, into the regis-

tiy of this court, there to await the fui'ther order of the

Court in the premises as to the distributioin of the same.

And to that end it is ordered and decreed that the

clerk of this court issue a decree of venditioni exponas to

the isaid marshal, returnable as required by rules and

practice of thds court, and that said marsihail execute the

same and make return thereof with all convenient speed.

Dated Dec. 7th, 1897.

(Claimant Joel P. Geer excepts, and his exception is

allowed.)

0. H. HANFORD, Judge."
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No intervening libel was at tlie time of the wnditiion of

said final decree or at any time prior thereto, file<l by

AValter M. Cary, Edward J. Knight, or Fred M. Lyons,

named as intervenors in said final decree, nor was any

stipulation for costs filed by said persons so named as

intervenors.

That on said appeal said claimant and appellant: shall

seek a new decision on the facts, and shall introduce

other and different testimony which was not availabh^

at the time of the trial in the District Court, and was not

known to appellant and could not with reasonable dili-

gence have been discovered before that time.

That the special facts which app'Cllant shall seek to

ha^e reformed, and upon which proofs shall be adduced,

are as follows:

That during the times mentioned in said libel an<l

amended libel the "Eugene" was owned by the Portland

and Alaska Trading and Transportation Company, and

was engaged as a common carrier of iKissengers, bag

gage, and freight between Seat/tie, vrashington, and

Dawson <^ty N. ^A\ T., and that E. B. McFarland win,^

general manager of said vessel and C. W. Gould, agent of

said vessel; that either of said persons was authorized

and empo^vered to enter into any or all contracts on be-

lialf of said vessel, for the transportation of passengers,

baggage, or f{(Mght fi'om Seattle, Washington, to Daw-

son City, N. W. T., that said vessel caused it to be adrer-

tised that, in tow of the steamship "Bristol," she would

leave Beattle for Daws<yn City on August 23, 1897, and
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would carry passengers and baggage, and would reach

Diawson City not later than September 15, 1897.

That on the faith of any such representationis or ad-

vertisements, or on the faith or credit of said vessel, li-

belants Gaston Jacobi and Oliarles lluft', or either of

them, or any otiier person, entered into a contract with

the steamship 'Eugene" at any time, wherein and where-

by said steiaimboat ''Eugene" undertook proinlised, or

agreed to carry libelants, or any person, from Seattle,

VVaisluington, to Dawsoin City, IS. W. T. or that she agreed

to Jeave Seattle, Washington, on said voyage on August

Ulth, 1897, or at any time, or reach Dawson City on Sep-

tember 15, 1897, or that it was understood and agreed

that the "Eugene," in tow of the steamisihip -'Bristol,"

would leave Seattle, and wiould be towed from there to

the port of St. Michaels, Alaska, or would con-

tinue said voyage alone up the i^ukon river from said

latter port, or that libelants or any other person engaged

passage on the steamer "Eugene" from Seattle, VVas^h-

inigton, to Dawson City, or paid passage mioney therefor.

That on August 24, 1897, the "Eugene" entered upon

the performance of said contract, and left Seattle in tow

of the "Bristol," and undertoiodv to carry libelants or

(»lheT passengers over the whole of said voyage, and pro-

ceeded on the high seas for 600 or 700 miles on said voy-

age, and there refused to proceed further, and neglected

to keep said contract.

That on the faith of said representations and agree-

inents on the part of the "Eugene," libelants went to any
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expense, and lost a large amoun/t of time, or that libel-

ants, or either of them, or any other persons, were

hindered in caiTjlng on their business or in doing work

to their damage in any sum whatever recoverable from

said vesisel.

Tlie foregoing being in substance the allegations of

the amended libel.

The said Court in said decree having failed to make
any special findings and finding that all of the material

allegations of the libel are true, it will be maintained up-

on said appeal that the Court erred as follows:

1. In finding tliat libelants Gaston Jacob! and Charles

Ruff, or either of them, are entitled to recover of and

from the steamboat ''Eugene" any damages whatever by

reas(m of the matters alleged in said libel and amended

nhel, or upon the proofs adduced in said ease.

2. In holding that said libelants, or either of them,

had contracted with said steamboat "Eugene" for a con-

tinuouis voyage from Seattle, Washington, to Dawson

City.

3. That the steamboat "Eugene" had entered upoiu the

performance of said alleged voyag'e.

4. That an action in rem lay against the "Eiugene" at

the suit of libelants, or either of them, by i^ason of smj

of the matters or things disclosed by the pleadings or

proofs.

5. In not holding that the "Eugene" was a. vessel op-

erated by the Portland and Aiaiska Trading and Tl-ans-

poratiom (Company (the persoaa with whom and on the

credit of whom libelamts contracted), under an agTee-
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merit in the nature of a cliai'ter, wliicli authorized and

ix-rmitted said Portland and Alaska Trading and

Transportation Company to use said vessel, or to con-

traict for the carriage of passengers and freight on said

vessel, only on the waters of the Yukon river, from St.

Michaels to DaAvson City, and that the possession of said

boat by said Portland and Alaska Trading and Trans-

portation Company was only for such purpose, and that

said Portland and Alaska Trading and Transporttation:

Coinpany had no authority or right to pledge said vessel

for the perfoiinance of any contract in relatioin to the

carriage of pasisengers, baggag^e, or freight, ex^iept for a

vo|\'a.ge up the Yukon river from St, Michaeils' to Dtaiwson

^'ity, in the event of the safe an'lval of said vessel at the

port of St. Michaels, Alaska.

f). In not holding that any contract on behalf of the

"Eugene" was wholly executory.

7. In allowing libelants Jacobi and Ruff each the sum

of .^800.00 damages; for the reason that the same was ex-

cessive and unwarranted, and unjustified by the evi-

dence, in that |400.00 of the amount of said decree in

favor of each of said libelants is in the nature of damaigies

for loss of time or expected profits, and as such is too re-

mote, speculative, and contingent, and cannot be recov-

ei^ed from anyone, and that there is nO' evidence what-

ever to support the same.

8. In not holding that the steamboat "Eugene" was

compelled to put back to Victoria by reason of the perils

of the sea and that said vessel under such eipeumstance.«5,
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would in any event be thereby discharged from any obli-

gation or liability to libelants.

9. In not holding that the contract of libelants, and

each of them, with said Portland and Alaska Trading

and Transportation Company, in so far as the steaaniboat

"Eugene" was concerned, was an executory contract, the

performance of which had not been entered upon by the

"Eugene."

10. In not holding that the said contrajct was made by

libelants, and each of them, upon the faith of the person-

al credit and responsibility of s^aid Portland and Alaska

Trading and Transportation Company, and its mianagers

and stockholders, and not upon the faith or credit of said

steamboat "Eugene."

11. In entering a decree in favor of Fred M. Lyons,

Walter M. Cary, and Edward J. Knighit, or either or any

of them, in the sum of |800.00, or any sum whatever, by

reason of eaeh, all, and singular the errors hereinbefore

alleged as to the decree in favor of libelants Jacobi and

Kuff. And alBO

12. That the Court was without jurisdiction to enter-

tain the suits of said Fred M. Lyons, Walter M. Cary, and

Edward J. Knight, or either of them, or to enter any de-

cree whatever tliereon.

13. In decreeing that any stipulation filed in this

cause authorizes the rendition of any decree whatever in

favor of said alleged intervenors, or any of them, or th«'

recovery of the sum of |800.00, or any other sum, by

eitJier or any of said interveners.
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Wli€^refore, appellaint pravs that this hiis appeal and

assignmcul of errors be allowed, and that citation issue

aceoi^ding to due process of law.

STKUDWICK & PETERS,

WILLIAMS, WOOD & LINTHICUM,

Proctors for Appellant.

State of Washington,
J

> ss.

County of King. \

W. A. Peters, being first duly sworn, on oath deposes

and says that he is a citizen of the State of Washington

and above the age of twenty-one years; that on the 17th

day of December, 1897, between the hours of nine o'clock

in the morning and four o'clock in the lafternoon, he serv-

ed th^e attached assignment of errors anid prayer foir aip-

peaJ on Gaston Jaicobi and Charles Ruff, respondents, by

leaving a copy of the same at the office of John C. Hogan,

their proctor of record, with one J. W. Spriggs, in said

office and located therein, for the said Joihn 0. Hogan;

affiant, after diligent inquiry, being unable to find the

said John C. Hogan in person, or either of the respond-

ents Ruff o(r Jacobi. "1....

Affiant further says that the said J. W. Spriggs was

over the age of twenty-one years, and a com^petent person

to accept said service.

W. A. PETERS.
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Subscribed and sworn to before me this 17th day of

December, 1897.

[SeaJ ] G. F. FAY,
Notary Public in and for the State of Washington, resid-

ing at Seattle.

Reed, copy this Dec. 17, 1897.

PATTERSON & ElASLY,

Proctors for Libeliants.

[Endorsed]: Petition for appeal and assigmnent of

errors. Filed Dec. 17, 1897. R. M. Hopkins, Olerk. By

A. N. Mfoore, Deputy.
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In the District Court of the United States, for the District of

Washington, Northern Division.

THE STEAMBOAT "EUGENE," Her

Tackle, Apparel, etc.

GASTON JAOOBI and CHARLES
RUPF,

Libelants.

JOEL P. GEBR,
Claimant.

FRED M. LYONS, WALTER M.

CARY, and EiDWARD J. KNIGHT,
Niamed in said Decree as Interven-

ors.

Notice of Appeal.

To Gaston Jacobi and Charles Ruff, libelants, and to

John C. Hog-an and Pattersoin and Easly, their

proctors, and to Fred M. Lyons, Walter M. Cary, and

Edward J. Knight, '^''ho are named in the decree here-

inafter referred to as intervenors, and to Piatiterson

and Easly, whom claimant is advised and believes

represents said alleged intervenors as proctors, and

to R . M. Hopkins, clerk of above-entitled court,

please take notice:

That .Joel P. Geer, claimiant of the isteamboat "Eu-

gene," hereby appeals from the decree made and entered

by tihe above-entitled court in the above-entitled cause

on the 7th day of December, 1897, and from tIhe whole of
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said decree, to the next regular term of the United States

Circuit Court of Aippeal« for the Ninth Circuit, and that

appellant ha^ regularlj^ and duly filed his appeal herein,

which has been allowed in open court.

STBUD'WICK & PETERS;

WILLIAMS, WOOD & LINTHICUM,

Proctors for Joel P. (ieer. Claimant and Appellant.

Due service of the within notice of appeal by certified

copy, as prescribed by law, is hereby admitted, at

Seatth', Washiugton, Dec. 17, 1M97.

R. M. HOPKINS,

Clerk U. S. District Conrt.

Dues service of the within notiice of appeal, by certified

copy, as prescribed by law, is hereby admitted at Seattle,

Washington, Dec. ITth, 1897.

J. C. HOGAN, and

PATTERSON & EASLY,

Proctors for Libelants and Intervenors.

[Endorsed]: Notice of Appeal. Filed Dec. 17, 1897.

R. M. Hopkins, Clerk. By A. N. Moore, Deputy.
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In the District Court of the United States for the District

of Washington, Northern Division.

THE STEAMBOAT "EUGENE," Her
)

Tackle, Apparel, etc.

GASTON JAOOBI and OHAEiLES
RUFF,

Libelanits.

JOEL P. GEER,

Claiimant.

FRED M. LYONS, WALTER M.

OARY, and EDWARD J. KNIGHT
Named in said Decree as Interven-

ors.

Notice of Appeal

To Gaston Jacobi and Charles Ruff, libelants, and to

John C. Ho<^an and Pattersion and Easly, their

proctors, and to Fred M. Lyons, Walter M. Gary, and

Edward J. Knight who are mamed in the decree here-

inafter referred to as intervenors, and to Patterson

and Easly, whiom claimant is advised and believes

represents said alleoed intervenors as proctors, and

to R. M. Hoipkins, clerk of above-entitled court,

please take notice:

That Joel P. Geer claimant of the steamboat "Eu-

gene," hereby appeals from the decree made and entered

by the above-entitled court in the above-entitled cause
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on the seventh day of December, 1897,an(i from the whole

said decree, to the next regular term of the United States

Circuit Court of Appeals for the Ninth Circuit, and that

appe'llan't has regiulai'ly and duly filed Ms aippeal hei'ein,

which has been allowed in open court.

STEiUDWICK & PETERS,

WILLIAMS, WOOD & LINTHIOUM,

Proctors for Joel P. Geer, Claimant and Appellant.

United States of America,

District of Was'hington.
i ss.

I, J. C Flanders, one of the proctors for the claimant

and appellant in the above-entitled cause, do hereby cer-

tify that I have compared the foregoing copy of notice of

appeal with the original thereof; and that the same is a

full, true, and correct copy of such original, and of the

whole thereof.

J. C. FLANDERS,

Of Proctors for Olaimanit and Appellant.

[Endorsed]: Notice of Appeal. Filed Dec. 17, 1897.

R. M. Hopkins,Clerk. By A. N. Moore, Deputy.
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In the District Court of the United States for the District of

Washington, Northern Division.

THE c^TEAiMBOAT ^'EUGENE," Her

Tackle, Apiparel, etc.,

GASTON JAOOBI and CHARiLES
RUf^F,

Libelants,

JOEL P. GEER,
Olainuant.

FRED M. LYONS, WALTER M. CARY,

and EDWARD J. KNIGHT, Named

in said Decree as Intervenors.

Order Allowing Appeal.

Now, ait this time, comes Joel P. Geer, claimanrc of the

s'teamboat "Eugene," bj Messrs. Strudwiek and Peters

and Williams, Wood & Linthicum, his proctors, and in

open court presents to the Court his petition praying for

an order allowing- an appeal by him to the United States

Circuit Court of Appeals for the 9th Circuit, from the final

decree heretofore entered in this cause on December 7th,

1897, and also moves the Court for a stay of pr<oceedings

as to the sale of said vessel undier said decree, aind to fix

the amount of the bond to be given by him on such appeal,

including the stay of such proceedings.
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Whereupon, it is ordered tbat tlie prayer of said j>eti-

tion be granted, and that said claimant be, and he is here-

by, allowed to take the appeal prayed for therein, upon

giving within ten days a supersedeas and. cost bond on

such appeal, with surety, to be approved by the Judge

making this order, in the sum of |2,500, said vessel pend-

ing the determination of said appeal to remain in the cus-

tody of the marshal of this District.

Dec. 17th, 1897.

C. H. HANFORD.

[Endorsed]: Allowance of appeal. Filed Dec. 17th,

1897. In the TTnited States District CVrart. R. M. Hop-

kins, Clerk. By A. N. Moore, Deputy.
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In the District Court of the United States for the District of

Washington, Northern Division.

GASTON JAOOBI and CHAKlLES

RUFF,
Libelants

vs.

THE STEAMSHIP "EUGENE" and

Others.

Notice to Give Stipulation.

To the above-named libelants, and to Messrs. John 0.

Hogan and to the Messrs. Patterson and Easly, their

proctors; and to Fred M. Lyons, Walter M. Gary,

and Edward J. Knight, who are named in the decree as

intervenors, and to Messrs. Patterson and Basly, who

claimant is advised and believes represents them ais

proctors

:

You and each of you will pleaise take notice that the

appellant and claiimant proposes as sureties on

his appeal and stay bond Messrs. N. H. Latimer,

and E. H. Denny, bankers of the city of Seattle,

connected with the Dexter Horton Banking Com-
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pany, and that at the courtroom of the above-entitled

court, in the city of Seattle, on the 22nd day of December,

present appellant will present to the Court for approval,

and will give his stipulation on appeal and to supersede

the (le^cree herein entered.

WILLIAMS, WOOD & LINTHICUM,

STEX^DWIOK & PETERS,

Proctors for Appellant.

We hereby accept service of a copy of the within notice

this Dec. 18, 1897.

PATTEESON & EASLY, and

JOHN C. HOGAN (By P. & E.),

Proctors for Libelants and Intervenors, Lyons, Gary,

and Knight.

[Endorsed]: Notice to give stipulation. Filed Dec.

18, 1897. In the United States District Court. E. M.

Hopkins, Clerk. By H. M. Walthew, Deputy.
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In the United States District Court, District of Washington,

Northern Division.

GUSTAVE JAOOBil and CHARLES

KUFF, /

Libelants. ^^^ 1^128.

vs.

THE STEAMSHIP "EUGEiNE" et al. !

Stipulation as to Intervening Libels.

It is hereby agreed that the libel on aeconnt of repairs,

Irerein originally filed, shall stand herein, as undetermin-

ed and asexisting libel herein^and that the present ownerg

of said claim for repairs shall, if they sio desire, amend

said libel and substitute foi- the original libelant the pre-

sent owner of said claim for repairs.

Nov. 30, 1897.

JOHN C. HOGAN, and

PATTERSON & EASLY,

Proctors for Libelants herein.

WILLIAMS, WOOD & LINTHICUM,

For Owners of said Olaim.

[Endorsed]: Stipulation. Filed this 20th day of Dec,,

1897. R. M. Hopkins, Clerk.
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la the United Stales District Court, District jj Washington
Northern Division.

GASTON eTACOBl, et al.,

Libelants,

vs. > No. 1,128.

STEAMER "EUGENE."

Order Approving Bond on Appeal. .

This matter cominj>" on now to be heard for approval

for supersedeas and appeal bond, upon due notice of li-

belants and interveners, they being present by counsel

:

Now, upon reading- and tiling said bond, the same is

allowed and approved.

Dec. 23d, 1897.

C. H. HANFORD,
Judge.
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In the United States District Court, District of Washington,

Northern Division.

THE STEIAMBOAT "EUGENE," Her

Tackle, Apparel, and Furniture.

GASTON JAOOBI and CHABLES

RUFF,
^

Libelants and Besipotndents.

JOEL P. GEER, aaimant.

Appellant.
^

Bond on Appeal.

Know Ail Men by These Presents, that we, Joel P. Geer,

as principal, and N. H. Latimer ami R. H. Denny, aiSi sure-

lies, are held and firmly bound umto Gaiston Jaicobi ami

Charles I^uff, libelants, and to Fred M. Lyons, Walter ^.

Cary, and Edward J. Knight,who are named in the decree

as intervenor-s, in the sum of twenty-five hundred ($2,500)

dollars, and to their and each of their successors, execu-

tors, (>r administrators, to which payment, well and truly

to be made, we hereby bind ourselves, and each of us

jointi}^ and severally, and our and each of our heirs, exe-

cutoirs, and administrators, firmly by these' presents.

Sealed with our seals and dated this 20th day of Decem-

ber, 1897.

The condition of tbis undertaiiing is such that, whereas,

said Joel P. Geer bias appealed to the United States Cir-
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cuit Oourt of Appeals for the Ninth Oireuit from the de-

cree rendered in the above-entitled cause by the District

Court of the United States, for the EHistrict of Washing-

ton, Northern Division, rendered and entered on the 7th

day of December, 1897; and whereas^ said steamJboat

"Eugene,'' her tackle, apparel, and furniture, is in the

custody of the marshal of said District under admiralty

process, and a writ of venditioni exponas has issued, or

is about to issue, under said decree so appealed from,

and said appellant is desirous that proceedings under

said writ or said decree shall be stayed nntil the deter-

mination of said appeal:

Now, therefore, if said appellant shall proselcaite said

appeal to said effect, and answer all costs thereof, if he

shall fail to make good his plea, and shall make indemni-

ty sufficient to secure the sum recovered for the use and

detention of said property, to-wit, said steamboat

"Eugene," her tackle, apparel, and furniture, and pay

the coists of the suit and just damages for delay and costs

and interest on the appeal, then this o/bligation shiciU be

void; otherwise to remain in full force and virtue.

JOEL P. GEER. [Seal]

N. H. LATIMER. [Seal]

R. H. DENNY. [Seal]

Signed, sealed and delivered in the presence of:

W. A. Peters.
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United States of America,

District of Washington, \, ss.

Northern Division.

N. H. Latimer and R. H. Denny, being finst duly sworn,

eaich for himself depose® and says : That I am one of the

sureties on the foregoing bond, and a resident and house-

holder within said district, and ain worth in property

which is my separate estate, situated therein, the sum of

five thou'sand (5,000) dollars, over and above all my just

debts and liabilities, and exclusive of property exempt

from execution.

N. H. LATIMEK.

R. H. DENNY.

Subscribed and sworn to before me this 2!2d day of De-

cember, 1897.

[Notarial Seal] W. A. PETERS,

Notary Public in and for the S+ate of Washin^on^ Resid-

ing at

[Endorsed]: Undertaking on appeal siuperisedeas.

Filed December 23, 1897. In the U. S. restrict Court. R.

M. Hopikinisi, Clerk.
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Citation on Appeal.

(Copy.)

United States of America )

District of Wasliington. )

To Gaston Jaeobi and Charles Ruff, and to Fred M. Ly-

ons, Walter M. Oaiy, and Edward J. Knight, Greet-

ing:

Whereas, Joel P. Geer, claimant of the steamboat "Eu-

gene," has lately appealed to the United States Circuit

Court of Appeals for the Ninth Circuit, fi'om a decree ren-

dered in the District Court of the Un,ited States for the

District of Washington, Northern Division, in your favor,

and has given the security required b}- law, you are tliei^e-

fore hereby cited and admonishel to h.^ and appear l)ef(;re

said Circuit Court of Ajpx>eailis at San Francisco, (Califor-

nia, mthin thirty days from the date her* of to show

cause, if any there be, why the said decree should not be

corrected and speedy justice should not be done to tbe

pai-ties in that behalf.

Given under my hand at Seattle, in said district, thi»

23d day of December, 1897.

C.H. HANFOED,

United States District Judge, Washington.

Served on me this 23 day of December, 1897.

JOHN C. HOGAN, and

PATTERSON & EASLY,

Proctors for Libelants and Intervenors.
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[Endorsed]: Citation on appeal. Filed Dec. 23, 1897.

In the U. S. District Court. K. M. Hopkins^ Clerk. By H.

M. Walttiew, Deputy.

United States District Court Jor the District of Washington.

OASTON JACOBI and Others

YS.

STEAMER "EUGENE," etc.

Praecipe for Transcript on Appeal

To the Clerk of the above-entitled court:

You will please prepare and certify aind send up to the

Circuit Court of Appeals the record in the above case on

appeal.

WILLIAMS^ WOOD & LINTHICUM, and

STRUDWICK & PETERS,

Proctors for Appellant.

[Endorsed]: Praecipe for record on appeal. Piled Dec.

31, 1897. R. M. Hopkins, Clerk. H. M. Walthew, Dep-

uty Clerk.
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In the District Court of tke United States for the District of

WashivLgton, Northern Division.

GASTON JACX)iBI and CHARLES
RUFF,

vs. y No. 1,128.

STEAMER "EUGENE."

Order to Transmit Original Exhibits.

Niow, upon tbis 3d day of Februiary, 1898, upon the rep-

resentation® of the clerk of this court that it is impnaicti-

oable for the said clerk to copy the exhiibitB in this case,

as also the copy of bill of sale of enrolled vessel, filed in

this cause by respondent on Nov. 26, 1897, it is ordered iby

me that all original exhibits filed and introduced in this

cause, together with said copy of bill of sale, be by the

clerk of this court forwarded to the clerk of the Orcuit

Court of Appeals, tliere to be inspected and considered,

together with the tra;nscript on a,ppeal in tliis cause.

C. H. HANFORD, Judge.

[Endoi-sed]: Order to transuLit exhibits, etc. Filed

Feb. 3, 1898. In the U. S. District C^urt. R. M. Hopkins,

Clerk By IT. M. Waltliew, De'puty.
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In the District Court of the United States for the District of

Washington, Northern Division.

aASTON JACOBI and CHARLES
]

RUFF, .

j

Libelants^
|

vs.

THE STEAMER "EUGENE," Her
j

Tackle, Apparel and Furniture, and } N'o. 1,128.

THE PORTLAND AND ALASKA
i

TRADING AND TRANSPORTATION
COMPANY,

Respondent,

JOEL P. GEER,
Claimant.

J

Clerk's Certificate to Transcript.

United States of America,

District of Washington.
ss.

I, R. M. Hopkins, Clerk of the District Comt of the Uni-

ted States for the District of WaiShin/gton, do hereby cer-

tify the foregoing four hundred and forty-seven (447) type-

written pages, numbered from one (1) to four hundred and

forty-seven (447), inclusive, to be a full, true, and correct

transcript of the record on appeal, and all proceedings

had in the laibove and therein entitled suit, and that the

same constitutes the transcript of the record upon appeal
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from the District Cooirt of the United Sita,te» for the Dis-

trict of Washington, Northern. Division, to the United

States Circuit Court of Appeals for the Ninth JiudiciaJ Cir-

cuit, save and excerpting thie original exhibits and a copy

of bill of sale of enrolled vessel, which said exhibits and

copy of bill of sale I am directed by the Judge of this court

to transmit to the Circuit Court of Appeals, thei"^ to be

inspected and considered, together with the traniscript on

appeal in this cause, a copy of wliicAi order so directing

me will be found on page 447 of this tranisiqript; and that

the said transcript contains all that I am required to

transmit by General Admiralty Rule 52 of the Supreme

Court of the United States, excepfting the said bill of sale

and exhibits in said cause, in lieu of whdich 1 am directed

by the Court to certify and transmit to the said Circuit

Court of Appeals for the Ninth Judicial Circuit the origi-

nals thereof, as per order ot Court hereinabove referred

to.

T further certify that the cost of preparing aind certify-

ing the foregoing transcripit on appeal is the sum of

1111.20, and that the same has been paid to me by Wil-

liams, Wood & Linthicum, and Strut!wick & Peters, proc-

tors for claimant and appellant.

Witness my hand and official seal, at Seattle, Wash-

ington, this -Sd day of Febniary, 1898.

fSeair R. M. HOPKIN8,

Oerk.
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Citation on Appeal (Original).

United States of America
)

District of Washinigton.
)

ss.

To Giaston Jacobi and Charles Ivuff, and to FTed M. Ly-

ons, Walter M. Gary, and Edward J. Kniglit, Grreet-

ing:

Whereas, Joel P. Geer, claimant of tlie steamboat "Eu-

gene," has lately appealed to the United States Circuit

Court of Appeals for the Ninth Circuit from a decree ren-

dered in the District Court of ihe United States for the

District of Washington, Northern Division, in yoiur favor,

and has given the security required by law, you are there-

fore hereby cited ami admonjiished to be and aippear before

said Circuit Court of Appeals at San Franlcisco, Oalifor-

uia, within thirty days from the date hereof, to show

cause, if any there be, wliy the said decree should not be

corrected and speedy justice shoiuld not be done to the

parties in that Tbehalf.

Given under my hand at Seattle, in said district, this

23d day of December, 1897.

[Seal] C. H. HANFORD,
United States District Judge, Wiashington.

Served on me this 23d day of December, 1897.

[Seal] JOHN C. HOGAN, anid

PATTERSON & EASILY,

Pr<octors for Libelants and Intervenors.
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[Endorsed]: Filed Dec. 23, 1897. In the U. S. Distrid:

Court. R. M. Hopkins, Clerk. By H. M. Waltliew, Dep-

uty.
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In the District Court of the United States for the District of

Washington, Northern Division.

Supplemental Transcript of Record.

GASTON JACOBI and CHARLES ^

EUFF,

Libelants,

VB.

THE STEAMSHIP "EUGENE," and

THE PORTLAND AND ALASKA

TRADING AND TRANSPORTATION

COMPANY, and All Others Whom it

May Concern,

Resipondents.

Petition in Intervention of Walter M. Gary, Edward J. Knight,

and Fred N. Lyons.

To the Honorable C. H. HANFORD, Jndge oT the above-

entitled court:

Now comes Walter M. Carv, a resident of the State of

California, and Edward J. Knight, a refiddent of the State

of Montana, and Fred N. Lyons, a resident of the State of

Washington, both citizens of the United States, and re-
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speetively petition the Court for leave to intervene in the

above-entitled action as co-libelants therein, and that they

be permitted to pro^ecTite the above-entitled action as

such co-libelants upon such terms as the Court may deem

reasomable, and as grounds for such intervention, these

petitioners respectfully show to the Court and allege:

I.

That they are entitled to participate in any recovery

^vhich may be had herein by the libelants out of the con-

demnation and sale of the steamship "Eugene," mention-

ed in the original libel herein, and now in the custody of

the Court by virtue of the marshal's attachment thereof,

and that they ought to be permitted to share in such re-

covery to the extent of their respective claims against the

said steamship "Eugene," as hereinafter more fully set

forth.

II.

They admit each and every allegation set forth in para-

graph No. II of libelants' libel herein, and that the said

steamship "Eugene," during the time therein and in this

petition mentioned, was owned and operated by the said

respondent, the Portland and Alaska Trading and Trans-

portation Company, a corporation organized and existing

under and by virtue of tlie laws of the State of Oregon;

and was the owner and engaged in operating the steam-

ship "Bristol," mentioned in said libel, plying the waters

between the qM\ of Seattle, State of Waishingtou, and ti)e

port of St. Michaels, Alaska, anid that one E. B. McFar-
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land was the genei'al manager and F. C. Davidge & Com-

pany were the agents of said steamship companiy, res-

pondent herein, and as sirch were duly enupowered and

authorized, on behalf of said respondent and of said

steamsihip "Eugene," to enter into and make an\ and all

contracts for the transportation of passengers, baggage,

and freight from the said city of Seattle, State of Wash-

ingtton, to Dawson Oity, Northwest Teniitoipy, via said port

of St. Michaels; and yonr petitioners^ further allege, in ad-

dition thereto, that the said respondent company was,

during the times herein mentioned, a common carrier of

passengers, baggage, and freight between the said plaices,

and in the prosecnition of its said business as such carrier

it was operating the said steamsliips mentioned.

m.

Your petitioner further alleges that on or about the

19th day of August, 1897, and prior and subsequent there-

to, the said respondent, the Portland and Alaska T'rading

and Transpomtatioin T'ompany, throuj^h its said general

manager and agents, caused it to be publicly and exten-

sively advertised that they w^ould, on their said ships, the

"Bristol" and said "Eugene," transport passengers, Ibag-

gage, and freight from the city of Seattle, Washington, to

said Dawson City, Northwest Territory, and would leave

said city of Seattle, Washingt(m, on or aibout the 20th of

August, 1897, on said voyage, and that they would carry

said passengers, baggage, and freight from Seattle, Wash-

ington, to St. Michaels, Alaska, upon tihe said steamship

"Bristol," and that on said voyage the said steamship "Eu-
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gene" would be towed by tke saiid steamiship "Briistol" to

St, Michaels, Alaska, amd at St. Michaels, Alaska, the

said voyage would be continued on to siaid Dawson City,

Nortliwest Territory, by the said steamship "Eugene";

that upon the good faith of said representations and par-

ticular representations made to these petitioners by the

said general manager and agents of the said respondent,

the Portland and Alaska Trading and Transpiortation

Company, on or about the date aforesaid, enga,gpd passage

to make saiid voyage ais afoiresaid, and entered into a con-

tract therefor, each for himself, with the said respondent

for the conveyance of themselves and fifteen hundred

pounds of baggage for each, fro^m the city of Seattle,

Washington, to said Dawson City, Northwest Territory,

and by the termis thereof the said resipondent, on biehalf of

said steamship "Eugene," contracted and agreed to pros-

ecute said voyage with diligenlce, and that they w'ould

reach said St. Michaels, Alaska, on or aiboiit Slept. 10th,

1897, or within a few days thef'eafter, when the said

steamship "Eugene" vrould proceed and continue the voy-

age to Dawson City, Northwest Territory, and land peti-

tioners with their said baggage at Dawnson City, North-

west Territory, within a reasonable time thereafter, and

to that end these petitioners purchased passage for said

voyage, each foir himself, paying therefor the sum of three

hundred dollars (|300.00), and received therefor ticket® is-

sued by the said respondent company, good for such pas-

siage.

IV.

That petitioners, on their part, complied with all the
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terms and conditions of the said contract, and on or about

August 30th, 1897, started upon said voyage with the said

steamships, that said "Eugene," being towed by the "Bris-

tol," which proceeded thereon from the port of Seattle,

Washington, for a distance of several hundred miles upon

the said high seas, when the said steamship "Eugene" and

the said respondent company abandoned tlie said voyage,

and failed, refused, and neglected to keep' said contract

on their part, and put said petitioners off said ship at Vic-

toria, British Columbia, and refused to carrv^ them and

their said baggage in ac<?ordance with said contract, or at

all; that by reason of the failure of the said steamsliip

"Engene" and of said respondent, the Portland and Alas-

ka Trading and Transportation Company, to pei*form it<s

said contract with petitioners, petitioners suffered great

loss, and were subjected to great delay, annoyance and

worry; that petitioners, each for him'se'lf, paid out to re-

spondents for said passaige the sum of thrc^ hundred dol-

lars ($300.00),which respondents refused to return to them

and that each for himself paid out for a miner's supplji

and outfit, intended for the use of petitionei's at their said

destination, the smn of three hnndved dollars (f300. 00),

which has been rendered valueless to siaid petitioners by

reason of the aibandonme'nt of said voyage; that petition-

ers have been, each for himself, damaged in the sum of

two hundred dolhirs (|200.00) for the loss of seven weeks'

time, to-wit, fromAugust 18tli, 1897, to October 10th, 1897,

making in all eight hundred dollars damage to eaeli of

your said petitioners.

Wherefore, petitioners pray that they be permitted to

intervene herein to prosecute this action a« co-libelants,
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upon comply inig with such terms ais the Court may impose;

that their said resipective ciaims be allowed against the

said steaniishii> "Eugene," to-wit, that the Court decree a

neturn to eacli of them of the salid «um of tliree hundi'ed

dolhvrs (1300.00), paid out by them for pa,ssagie; thait each

for himself recover the further sum of five hundred dol-

lars (1500,00) damages, in all the sum of eight hundred

dollars (1800.00); that tiie said steamship "Eugene" be

condemned and sold to satisfy the same, aiud for such

other and further relief as to this Court may seem just.

WALTER M. ClARY, and

EDWAEiD J. KNIGHT,

By JOHN C. HOGAN and

PATTERSON & EASLY,

Proctors in Admiralty.

State of Washington,
J

> ss.

County of King.
)

Walter M. Cary, being first duly isworn, upon oath says

that he is one of the petitioners in the above-en iitled ac-

tion; that lie has read the foregoing petition^ knows the

contents thereof, and believes the same to be true.

WALTER M. CARY.

Subscribed and sworn to before me this IGth day of Oc-

tober, 1897.

G. E. de STEIGUER,

Niotary Public in and for the State of Wasthimgton, Resid-

ing at Seattle, Washington.
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State of Washington,
)

County of King.
)

John C. Hogan, being first duly sworn, on oath says that

he is the at torney and proctor for Fred M. Lyons, one of

the petitioners in the above-entitled action, and makes

this veriflcaition in his behalf, for the reason that 'said pe-

titioner is not now within the above-named district of

Washing-ton; that he has read the foregoing petition,

know s the contents thereof, and believes the same to be

true.

JOHN C. HOGAN.

Subscribed and sworn to before me this 5th day of No-

vember, 1897.

[Notarial Seal] T. H. OAMN,

Notary Public in and for the State of Washington, Resid-

ing at Seattle, Waishington.

Upon motion of proctors for libelants made in open

court, leave to file the foregoing intervening libel is here-

by granted; four days to answer.

Nov. 6, 1897. C. H. HANFORD,
Judge of said Court.

Service of the within paper on the undersigned this 5th

day of Nov., 1897, is hereby admitted.

WILLIAMS, WOOD & LINTHICUM, and

STRUDWICK & PETERS,

Attorneys for Claimant.

[Endorsed]: Intervening libel of Walter M. Cary, et al.

Presented and offered for filing in my office, and fee for
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filing paid to me, Novemlber 6, 1897, but withheld from

tiling awaiting stipulation for cos'ts. li, M. Hopikims,

Ulerk. By H. M. Walthew, Deputy.

United States District Court for the District of Washington.

GASTON JACOB! et al.,

STEAMER "EUGENE" et al.

Praecipe for Appearance.

To the Clerk of the aibove-entitled court:

You will please enter our appearance as proctors for in-

tervening libelants in the above-entitled cause.

PATTBE80N & EASLY,

JOHN C. HOGAN.

[Endorsed]: Praecipe for ai>peiaranee. Presented and

offered fftr filing in my o'ffice, and fee for filing paid to me,

November 6, 1897, but withheld from filing awaiting stip-

ulation for costs. R. M. Hopkins, Olerk. By H. M. Wal-

thew, Deputy.
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f

In the United States District Court for the District of Wash-

^^^y,_ ingtori, Northern Division.

GASTON JACOBI and CHARLES )

RUFF,
I

Libelants,

vs.

THP] STEAMSHIP "EUGENE," and

JOEL P. GEER,

Claimant.

^-^i^'-^^
Stipulation.

It is hereby stipulated and agreed by and between the

parties to the above-enititled action that upon the filing

of this stipulation the above cause may be set down for

trial by the Court so as to be tried on the 27th day of Nb-

vember, 1897, or on as early a diate thereafter as the Court

may fix. It is further stipulated that the cause as to the

intervening libelants liereiu shall be submitted and tried

at the same time as the principal cause, and shall aJbide

the issues therein; that the answer of claimant herein

shall stand as the answer to intervening libel, and all evi-

dence introduced in reference to libelants Jacobi and Ruff

shall be considered as applying also to iaterveniag libel-

J
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ants;" and all evidence on behalf of claimants shall be

considered aj^ainst said interveninjr libelants.

Nov. 20, 1897.

STTUTDWICK & PETERS, and

WILLIAMS, WOOD & LINTHICUM,

Proctors for Cllaimant.

JOHN C. HOGAN,

Proctor for Libelants.

PATTERSON & EASLY,

For Intervening Libelants and for Libelants.

[Endorsed]: Stipulation. Filed Nov, 24, 1897. In the

IT. S. District Court. R. M. Hopkins, Clerk. By H. M Wal-

thew. Deputy.
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In the United States District Court for the District of Wash-

ington, Northern Division.

GAST0:N JACOBI and CHARLEB
|

RUFF,

Libelanits,

vs.

THE STEAMER "EUGENE,' and

THE PORTLAND AND ALASKA
TRADING AND TRANSPORTATION
COMPANY

Resipondents.

> No. 1,128.

JOEL P. GEER,

Claimant.

Clerk's Certificate.

United States of America,

District of Washington.
ss.

I, R. M. Hopkins, clerk of the Di'sitrict Court of the

United States for the District of Washington, do hereby

certify the foregoing eight (8) typewritten p^iges, num-

bered from one (1) to eight (8), inclusive, .to be a supple-

mental transcript to the original transcript on appeal in

this cause, certified by me on Febi-uai^ 3, 1898, and that

the same is a full, true, and correct transcript of the inter-
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i \

vening libel of Walter M. Cary, Edward J. Knij>:ht, and

Fred N. Lyons, and praecipe for appearance of John C.

Hogan, Esq., and Messrs. Patterson & Easly, proctors for

said intervening libelants, which said intervening libel

and a]>pearance of proctors was presented and offered foj*

filing in my office, and fee for filing same paid to me,

November 0, 1807, but withheld from filing awaiting stip-

ulation for costs; and T further certifA^ thai! tlie stipula-

tion, on page 8 hereof, is a copy of the original stipulation

filed in the above-entitled cause on the 24th day of Novem-

ber, 1897, and that a copy of siaid original stipulatiou will

be found on page 126 of the origina] tra.niscript in this

cause; and I further certify that the intervening libel

liereinbefor-e referred to is the intervening libel of Wal-

ter M. Gary, Edward J. Knight, and Fred N. Lyons refer-

red to in the final decree of thiis Court, made and entered

(m the 7th day of December, 1897, a copy of which final

decree will be found on pages 405 to 407 of the original

transcript on appeal in this cause.

Afnd I further certify that the reason I did not include

as a part of said original transcript the intervening libel

of Walter M. Cary, Edward J. Knight, and Fred N. Lyons,

and the praecipe for appearance of proctors for said inter-

vening libelants, is, that at the time of the piresentation

and offering of the said intervening libel and praecipe for

appearaoice no bond or stipulation for costs was presented

or offered for filing.

I further certify that the said original intervening libel

of Walter M. Gary, Edward J. Knight, and Fred N. Lyons,



372 Joel P. Oeer vs. "
'

and the praecipe for appearance of John O. Hogan, Esq.,

and Messrs. Patterson »S: Easly, jn'octoi-s for said inter-

vening libelants, preisemted and offered for fllino in my

office on the 6th day of November, 1897, are still, and al-

ways have been since said date, in my office at Seattle.

1 further certifs^ that the cost of preparing and certify-

ing tlie foregoing sup])'ltiiieutal trant-cript on appeal is the

sum of two dollars and thirty-five cents (|2.35), and that

the same has been this day paid to me by John C. Hogan,

Esfi., and Messrs. Patterson & Easly, proctcvrs for said in-

tervening libelants.

Witness my hand and official seal at Seattle, Wasliing-

ton, this 8th day of February, 1898.

[Seal] R. M. HOPKINS,

: Oerk.

[Endorsed]: Filed Feb. 11, 1898. F. D. Monckton,

Clerk.

[Endorsed]: No. 130. In the Fnited States Circuit

Court of Appeals, Ninth Circuit. Joel P. Oeer, Appel-

lant, V. Gaston Jacobi and Charles Huff et al. Transcript

of Record. Ai>]>eail from live T'nited States District Court.

District of Washington.

Filed February 7, 1898.

F. D. MONOKTON,
Clerk.


